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NOTE REGARDING CITATIONS
Citations to the Reporter’s Record are “RR,” preceded by the volume number
and followed by the page number, e.g., 41RR23. Citations to the Clerk’s Record are
“CR,” preceded by the volume number and followed by the page number.
Additional documents are found in Appendices 1-4, cited, e.g., as “App1” followed
by a page number. Each Appendix has consecutive page numbers. Appendices 1,
2, and 4 contain sensitive medical and social services documents and are to be filed
under seal, pursuant to a motion filed with this application. Exhibits A-D are
affidavits/declarations are new evidence in support of this application.
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SUBSEQUENT APPLICATION FOR A WRIT OF HABEAS CORPUS
This is a death penalty case.
INTRODUCTION
Robert Roberson was wrongfully convicted of murdering his two-and-a-half
year-old daughter based on junk science and highly inflammatory sexual-abuse
allegations that were false. Robert 1 files this application seeking habeas relief under
Articles 11.073 and 11.071 of the Texas Code of Criminal Procedure and
simultaneously seeks a stay of his pending execution.
This Court is already aware of a sea change in the medical consensus since
Robert’s trial commenced in September 2002, regarding the phenomenon known as
“Shaken Baby Syndrome” (SBS) aka “Abusive Head Trauma” (AHT). See, e.g., Ex
parte Henderson, 384 S.W.3d 833, 833-34 (Tex. Crim. App. 2012) (remanding for
new trial where new developments in the science of biomechanics led the medical
examiner who had testified at trial to attest that he now believes “there is no way to
determine with a reasonable degree of medical certainty whether [the decedent’s]
injuries resulted from an intentional act of abuse or an accidental fall”); Ex parte
Vasquez, WR-59, 201-03 (Tex. Crim. App. Mar. 23, 2016) (unpublished) (granting
stay and later remanding for trial court to review the merits of claims that, inter alia,

1

Applicant Robert Roberson is referred to as “Robert” throughout to avoid
confusion with other members of the Roberson family.
1

new scientific evidence regarding cause of death of four-year-old contradicted
evidence the State relied on at trial); cf. Ex parte Robbins, 478 S.W.3d 678 (Tex.
Crim. App. 2014) (finding male caretaker convicted of capital murder of a child was
entitled to habeas relief based on new science that was not available at the time of
trial).2
The prior medical understanding was that a specific set of symptoms could be
viewed together as categorical proof of SBS/AHT. More specifically, in 2002-2003,
when Robert was tried, the medical community invited doctors to infer conclusively
that a child had been violently shaken from the presence of three symptoms: retinal
hemorrhaging, subdural hematoma/hemorrhaging, and edema or brain swelling. The
assumption was that, where this “triad” of symptoms was present, a child must have
been the victim of intentionally inflicted abuse and that whoever had been caring for
that child when the symptoms became manifest must have been the culprit—absent
some verified major trauma such as a car wreck or a fall from a multistory building.
But now, that diagnostic approach is considered spurious. Courts nationwide are
recognizing that the medical community’s current understanding of head trauma in

2

The Texas Legislature was motivated to enact Article 11.073 in part to address
concerns about the scientific integrity of criminal convictions raised in cases like Ex
parte Robbins, 478 S.W.3d 678, 695-696 (Tex. Crim. App. 2014), reh’g denied sub
nom. Ex parte Robbins, WR-73,484-02, 2016 WL 370157 (Tex. Crim. App. Jan.
27, 2016) (unpublished) (J. Cochran, concurring).
2

children constitutes new evidence; and caregivers who were wrongfully convicted
under the old paradigm have been obtaining post-conviction relief. See, e.g., In re
Fero, 367 P.3d 588 (Wash. Ct. App. 2016); People v. Bailey, 999 N.Y.S.2d 713
(Cnty Ct. 2014); Del Prete v. Thompson, 10 F. Supp. 3d 907 (N.D. Ill. 2014); State
v. Edmunds, 746 N.W.2d 590 (Wis. Ct. App. 2008). 3
The tragic death of Nikki Curtis (Nikki) was deemed capital murder through
reliance on junk SBS science and a rush-to-judgment engendered by a pronounced
cognitive bias of the medical personnel who treated Nikki. By relying on the
testimony of those who had presupposed from the outset that Nikki must have been
the victim of child abuse perpetrated by the father who brought her to the hospital,
the State—and even defense counsel—accepted that the only possible explanation
for this child’s death was SBS/AHT. Instead of taking Robert’s explanation about a
fall seriously or exploring all possible causes of the injury sustained by a child who
had been at the doctor’s office with 104.5-degree temperature only two days before,

3

See also Committee on Identifying the Needs of the Forensic Sciences Community,
Strengthening Forensic Science in the United States: A Path Forward, NATIONAL
RESEARCH COUNCIL (2009) (recognizing the need for solutions to the nationwide
problem of convictions based on discredited science). Additionally, The
Washington Post recently published a multi-part investigative series, “Shaken
Science,” describing in great and alarming detail how “a disputed diagnosis
imprisons
parents.”
It
is
available
at
https://www.washingtonpost.com/graphics/investigations/shaken-baby-syndrome/.
3

a tragedy was hastily deemed a crime; and a father, doing the best he could to care
for his daughter despite severe cognitive impairments, was branded a murderer.
In addition to scientific evidence that we now know is highly suspect, the
State persistently referred to a false and inflammatory allegation that Robert had
sexually assaulted Nikki—although the State’s own medical experts found no
evidence to corroborate that hypothesis. The specter of sexual abuse was raised with
every venire member and with almost every witness at trial. Before the close of
evidence in the guilt phase, the State moved to drop the sexual abuse allegation
contained in the indictment. 41RR3. But by then, the damage had been done. The
State had knowingly used false testimony from an inexperienced local nurse whose
self-appointed job was to seek out evidence of sexual abuse.4 Although this nurse’s
speculation was later rejected by the medical examiner and the State’s other medical
experts, the State used this rank speculation to drive home its view that Robert was
not just a poor, mentally impaired father struggling with sobriety, but a deviant—
capable of raping and brutally shaking his own daughter to death. See, e.g., 41RR43
(State’s opening statement promising that the evidence will show that Robert
“sexually assaulted and killed his own 2 year-old little girl”); (State’s closing

4

After identifying herself as a “Sexual Assault Nurse Examiner” or “SANE” nurse
on direct examination, Andrea Sims admitted during cross examination that she was
not in fact certified as such. 41RR144.
4

insisting that it had not brought the sexual assault charge in the indictment in “bad
faith”: “I want to talk about the evidence with regard to the sexual assault.”).
CLAIMS FOR RELIEF
This application raises four distinct constitutional and statutory claims for
relief based on newly available scientific evidence as follows:
• New scientific evidence establishes by a preponderance of the evidence under
Article 11.073 that Robert Roberson would not have been convicted.
• Because the State relied on false, misleading, and scientifically invalid
testimony, Robert Roberson’s right to due process under Ex parte Chabot and
Ex parte Chavez was violated.
• Robert Roberson is entitled to habeas relief under Herrera v. Collins because
he is innocent of capital murder.
• Robert Roberson is entitled to habeas relief because his due process right to a
fundamentally fair trial was violated by the State’s introduction of false
forensic science testimony that current science has exposed as false.
Each of these claims entitles him to a new trial.
These claims are supported by the following new evidence (as well as citations
to the trial record and other documents discovered during the post-conviction
investigation):
Exhibit A

Declaration of Harry J. Bonnell, M.D. (forensic pathologist)

Exhibit B

Affidavit of Janice J. Ophoven, M.D. (forensic pathologist)

Exhibit C

Declaration of John Plunkett, M.D. (forensic pathologist)

Exhibit D

Declaration of Ken L. Monson, Ph.D. (biomechanical engineer)
5

The new evidence establishes that:
• The triad of symptoms once seen as a medical diagnosis of murder, labeled
“Shaken Baby Syndrome” and then later renamed “Abusive Head Trauma,”
is now understood as a phenomenon that can be caused by multiple other
conditions—including some of the very health issues found, but ignored, in
Nikki’s medical profile.
• It is impossible to shake a toddler to death without causing serious neck
injuries—and Nikki had none.
• Short falls can cause serious, even fatal, head injuries in children—yet
Robert’s report that Nikki had sustained such a fall was summarily dismissed
by the medical professionals who testified at trial.
• Children presenting with the kind of serious brain injury found in Nikki can
have an extended “lucid interval,” even of several days, before their condition
becomes apparent—yet SBS/AHT is based on the hypothesis that whoever
was with the child when their condition became apparent must have inflicted
that injury absent evidence of a massive car crash or fall from a multi-story
building.
In short, the forensic science used to convict Robert has been thoroughly debunked
in the years since his trial. He is entitled to relief on multiple grounds.

6

PROCEDURAL BACKGROUND 5
Robert Roberson was convicted of capital murder and sentenced to death on
February 14, 2003. Immediately after sentencing, at the suggestion of defense
counsel, the district court appointed James Volberding as state habeas counsel for
the purposes of challenging Robert’s capital-murder conviction under Texas Code
of Criminal Procedure 11.071. 49RR50. Volberding filed an initial application
under Article 11.071 on December 13, 2004. Volberding raised no claims related to
the now-discredited “shaken baby” science that was used to obtain Robert’s
conviction. While the initial state habeas application remained pending, on August
8, 2005, this Court received a pro se document entitled “Notice of Desire to Raise
Additional Habeas Corpus Claims.” On September 16, 2009, this Court denied all
relief, and dismissed the 2005 pro se filing as an unauthorized successive
application. Ex parte Roberson, Nos. WR-63,081-01, WR-63,081-02, 2009 WL
2959738 (Tex. Crim. App. 2009) (unpublished).

5

This application does not, of course, raise issues under Martinez v. Ryan, 132 S.
Ct. 1309 (2012) and Trevino v. Thaler, 133 S. Ct. 1911 (2013) regarding the
representation provided by counsel during prior post-conviction proceedings, or, for
that matter, seek reconsideration of Ex parte Graves, 70 S.W.3d 103 (Tex. Crim.
App. 2002). This procedural history, which includes information regarding the
conflict that arose between former habeas counsel and Robert, is recounted solely to
explain how and when current counsel took on Robert’s representation and to
provide factual background to support the conclusion that Robert did not fail to
exercise diligence in bringing the instant application.
7

On October 4, 2009, in part because Robert believed that Volberding was not
seeking relief based on his innocence, Robert wrote a letter to the federal district
court asking for new counsel to represent him in federal habeas corpus proceedings.
App3 2. The letter stated, “I don’t want to keep the same attorney that I have now,”
referring to Volberding. Id. On November, 3, 2009, the district court appointed
Volberding anyway.
The district clerk entered Robert’s pro se letter on the docket on November 9,
2009. That same day, not knowing that Volberding had sought appointment or that
the court had already appointed Volberding to represent Robert in federal
proceedings, Robert wrote a second letter to the court. App3 5. The letter stated,
“I’m writing to inform you all that I do not want to keep the same attorney that I had
for my state writ of habeas corpus (James Volberding).” Id.
On December 11, 2009, Volberding filed a “Response to Roberson’s Motion
for New Counsel.” App3 8. The response was adverse to Robert’s wishes and
asserted that the client had failed to “identify deficiencies with his current counsel.”
App3 9. Volberding represented to the federal district court that “all federal claims
were exhausted in state court before seeking federal appointment” and that he “made
a determined effort to identify, present, protect and exhaust Roberson’s federal
claims so they would not be procedurally defaulted from review by the Court.” App3

8

10. On December 21, 2009, the district court declined to substitute appointed
counsel. App3 13. The district court later denied all relief.
On March 29, 2014, because Volberding was still his appointed counsel,
Robert wrote to Volberding urging him to look into challenging the “shaken baby
evidence” because he had heard that that theory was being viewed as junk science
in the courts and had heard that the new Senate Bill 344 (which established Article
11.073) might be of some help. He also urged Volberding to make a claim that he
was actually innocent:

9

App3 15-16.
Volberding responded to Robert’s letter by stating that the facts of Robert’s
case were different and informing Robert that there was no procedural vehicle for
raising a challenge to the junk science in his case: 6

6

In fact,Article 11.073 had taken effect a few months earlier on September 1, 2013.
10

App3 17.
After Volberding declined to investigate the junk science used at trial, on
April 28, 2015, Robert wrote a letter to the Fifth Circuit that was docketed May 4,
2015. The letter asked, “Could please [sic] remove my court appointed attorneys,
Mr. Seth Kretzer and Mr. James W. Volberding from my case and appeals.” App3
18-19. The letter made clear he wanted new counsel “[b]ecause lead federal attorney
at first was my state habeas attorney” and so would not likely argue that his own
representation in state habeas corpus proceedings was ineffective. Id. The letter
also asserted that there existed a “communication breakdown” between counsel and
client, and that Volberding “refuse[s] to communicate properly to be able to defend
me properly on my appeals.” Id. The letter also asserted an irreconcilable conflict
because, among other things, federal counsel refused to file claims of actual
innocence. Id. Robert asked that “independent” counsel be appointed. Id.

11

Two days after the letter was docketed, Volberding and co-counsel, Seth
Kretzer, filed a letter urging the Fifth Circuit to deny their client’s request for new
counsel, stating that Kretzer had “reviewed the entire state and federal appellate
record, and all state and federal pleadings, and found no claim or potential claim that
was not raised, or raised incorrectly, by Mr. Volberding.” App3 20. Volberding
“recommend[ed] that the Court deny” his client’s request. Id. Citing co-counsel’s
warranty, the Fifth Circuit denied the motion. App3 22-23.
After several more months of litigation related to whether Volberding and
Kretzer had a conflict of interest and were therefore unsuited to continue
representing Robert, he was appointed new federal habeas counsel—just three
months before his scheduled execution. Order Substituting Counsel, Roberson v.
Stephens, No. 14-70033 (5th Cir. Mar. 14, 2016).
After conducting an initial review of Robert’s file, on April 1, 2016, new
federal counsel requested that the Office of Capital and Forensic Writs investigate a
possible Article 11.073 challenge to the science undergirding Robert’s conviction
and any claims of innocence. The instant application and accompanying motion to
stay Robert’s execution follow.

12

FACTUAL BACKGROUND
Nikki was born to a high-risk mother and,
throughout Nikki’s short life, she had serious health problems.
Nikki was born on October 20, 1999 to Gwendolyn “Michelle” Bowman, who
was required to relinquish custody from her hospital bed. App2 2-3. Michelle had
a history of drug addiction and prostitution and, when Nikki was born, Child
Protective Services (CPS) had already removed two other children from her
custody.7 Michelle named Nikki after her current paramour, a man named Nick
Curtis; but it was subsequently confirmed that Nikki was Robert Roberson’s
biological child. 43RR130. Because of Michelle’s history, medical personnel raised
concerns early on that Nikki might be at risk for a sexually transmitted disease.
50RRS-43.
Nikki was released from the hospital to Michelle’s father, Larry Bowman, and
his wife, Nikki’s step-grandmother, Verna Bowman, of Palestine, Texas.8 App2 2.

7

Michelle’s first child was born with fetal alcohol syndrome. He was later sexually
assaulted by Michelle’s husband, Glen Hamby. He along with Michelle’s other son
were placed with Michelle’s father and step-mother, Larry and Verna Bowman, until
the eldest son was removed from their home to foster care after allegedly sexually
assaulting the younger one. 43RR104-108; App2 40.
8

Michelle was the offspring of Larry Bowman and a prostitute. He and Mrs.
Bowman got custody of Michelle when she was six. Mrs. Bowman testified that she
always thought Michelle “looked different in the eyes” and “just didn’t look right.”
43RR103. As a teenager, she dropped out of school, left home, and got mixed up in
drugs and prostitution. 43RR102-105.
13

At that time, the Bowmans were already responsible for Michelle’s other two
children (although one was later removed to foster care). 43RR104-108.
Mere days after Nikki’s birth, she was taken in for medical care for what
proved to be the first of many infections that plagued her throughout her short life.
42RR23; 50RRS-43. She was eventually diagnosed with “chronic purulent bilateral
otitis media,” i.e., chronic ear infections, after she failed to respond to four different
antibiotics. 50RRS-43. She then had surgery so that ventilation tubes could be
implanted in both ears. Id.
While preparations were underway for that ear surgery, Nikki was brought to
the Palestine Regional Medical Center (“Palestine Regional”) by Mrs. Bowman after
a reported fall; Mrs. Bowman stated that Nikki had been in a walker, fallen down
steps, and hit her head; unidentified “abnormalities” were noted. App1 52.
In addition to other viral infections and injuries, in August 2000, Nikki had
the first of several reported incidents when she stopped breathing and turned blue.
On August 11, 2000, Mrs. Bowman brought Nikki to Palestine Regional and
reported that Nikki had experienced a “choking” spell and a period of apnea when
she stopped breathing and turned “blue.” 50RRS-43. Nikki then had two more such
episodes in a 24-hour period. Id. Then another. Id. As a result of this series of
alarming “apneic episodes,” Nikki was admitted to a hospital for analysis. 50RRS45. Being unable to explain the cause of these episodes in a ten-month-old child, a
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pediatric specialist dismissed them as “breathing-hold spells.” 50RRS-43. Nikki’s
medical records indicate, however, that the “spells” continued, but, according to
Mrs. Bowman, were “not as bad” as they used to be. Id.
Meanwhile, instances of acute infections continued to plague Nikki—with
more ear infections, “purulent rhinitis,” urinary tract infections, and high fever. See
generally App1; 50RRS-43.
Throughout her short life, Nikki was also the subject of a contentious custody
battle between two sets of grandparents and the subject of multiple CPS
investigations implicating individuals other than Robert Roberson.
Nikki was the subject of a series of CPS investigations—starting well before
Robert played any role in her life.
By November 4, 1999—when Nikki was only a few weeks old—she was the
subject of a CPS investigation, in which both sets of grandparents and Nikki’s
biological mother were all identified as alleged perpetrators. App2 7. As part of this
investigation, Nikki was subjected to a sexual-assault or “SANE” exam, due to
allegations that her older half-brother might have sexually abused her. Id.
In June 2000, CPS investigated whether the Bowmans were abusing Nikki
and her half-brother. App2 10.
CPS records dated June 26, 2000, while Nikki was still in the Bowmans’
custody, note that “these children”—Nikki and her half-brothers—“have been
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surrounded by risks their entire lives.” App2 44. Even though “significant risk
factors were identified,” the CPS investigation was closed in July 2000. App2 45.
On March 3, 2001, after picking Nikki up from the Bowmans, Carolyn
Roberson, Robert’s mother, took Nikki to Palestine Regional for treatment of an
abrasion on her forehead. Mrs. Roberson reported that she suspected child abuse.
App1 3-13. Nikki was diagnosed with a contusion to the head and CPS was notified.
Id.
CPS records indicate concerns that Nikki was not gaining weight and about
visible bruises on the face and torso of her half-brother, who also lived with the
Bowmans. App2 10. The records reflect that a case worker had observed “a knot
and a bruise” on Nikki’s forehead, “a knot on the back of her head,” and “a bruise
on her mid back close to the spine.” Id. The record further reports that Nikki “had
to be rushed to the hospital” from the Bowmans’ house “for choking on cigarette
butts and rocks.” Id. CPS nevertheless again summarily closed the case.
In late March 2001, Mrs. Bowman brought Nikki into the doctor for “pulling
at her ears”—which indicated yet another significant infection; but on this occasion,
Mrs. Bowman also told the doctor that Nikki had recently started to have nightmares.
50RRS-43. Mrs. Bowman, who had herself been the subject of CPS investigations,
suggested that Nikki’s father (Robert) was somehow to blame. Id. Mrs. Bowman
brought up this allegation again during a pediatric visit on June 13, 2001. Id.
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During a subsequent CPS investigation the next month, the Bowmans, who
then remained Nikki’s primary custodians, claimed that the seventeen-month-old
Nikki was “playing with herself” and that it was “getting worse.” App2 32. Mrs.
Bowman also described Nikki reaching into her diaper and pulling out fecal matter.
Id. Mrs. Bowman described Nikki patting herself on her private parts while in the
bathtub or when her diapers were being changed. Id. Mrs. Bowman described an
incident during which Nikki allegedly put her hands on Mrs. Bowman’s “private
area.” Id. And Mr. Bowman stated that, while changing Nikki’s diaper, she had
reached up and put his hand on her “private parts.” Id. Mrs. Bowman also
complained that she felt Carolyn Roberson was intentionally returning Nikki after
visits with the Robersons smelling of cologne knowing that Mrs. Bowman was
allergic. Id.
On August 25, 2001, after picking Nikki up from the Bowmans and finding a
contusion around her eye and an abrasion on her mouth, Carolyn Roberson took
Nikki to the hospital and again reported suspected abuse. App1 14-20.
At some point, Mrs. Roberson pressed Robert to seek custody of Nikki, as he
was her biological father. 43RR121-122. After Robert became involved, the
Bowmans stopped fighting to retain custody. 43RR138-39. Around mid-November
2001, Robert formally obtained custody of Nikki as a result of the Bowmans’
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acquiescence, but Nikki did not move in with Robert.9 She continued to be shuffled
back and forth between the two sets of grandparents.
Under strange circumstances, the Bowmans asked Robert to take charge of
Nikki, and her fatal injuries became manifest about 8 hours later.
From January 25-28, 2002, Nikki was staying with Carolyn Roberson. During
this visit, Nikki had a fever and diarrhea that was concerning enough that Mrs.
Roberson and Robert took Nikki to the emergency room on January 28th. App1 7480. Afterwards, Nikki was taken to the Bowmans while Robert picked up Nikki’s
prescriptions. 41RR168. The next day, January 29, the Bowmans took Nikki in for
a follow-up visit with a pediatrician, Dr. Jonathan Ross. 41RR10-11; 41RR29.
Robert met Nikki and the Bowmans at the pediatrician’s office. Nikki was running
a fever of 104.5. 41RR11. Nikki was sent home with only a prescription for an
antibiotic and some codeine cough syrup. Id.; 42RR25.
The next night, late in the evening on January 30, 2002, Mrs. Bowman called
Robert and asked him to pick up Nikki, although she was still very sick. 41RR168;
42RR16; 42RR18; 42RR28; 42RR30; 42RR32. At the time, Robert was at the
hospital where he had been staying overnight with his fiancée who had just had a

9

Robert was living in a small house with his then fiancée Teddie Cox and her
daughter and was supporting them relying solely on income from two paper routes.
42RR15.
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hysterectomy. 42RR133. Robert arrived at the Bowmans’ house around 9:30 PM
to retrieve his sick daughter. 43RR154; 41RR169.
The Bowmans knew that Nikki was sick, knew that Robert’s fiancée was in
the hospital, knew that Robert—who suffered from severe limitations in intellectual
functioning—had never had sole responsibility for Nikki—yet they called on him to
come and retrieve Nikki well after most two-year-olds should be in bed.
Mrs. Bowman claimed that, when Robert arrived around 9:30 PM, he was
“real polite” and sat “visiting” with them for a while before he left with Nikki:

43RR154. Mrs. Bowman also claimed that Nikki did not want to leave. 43RR154155. Yet Mrs. Bowman urged the sick child to leave with her father anyway. Id.
At around 5:00 AM the next morning, Robert was awoken by a strange cry.
41RR70; 41RR86-87; 41RR97; 41RR124; 41RR162; 42RR17; 42RR82. He found
Nikki lying on the floor at the foot of the bed. Id. The bed had been elevated with
cinder blocks to prepare for his fiancée’s return from the hospital after surgery.
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50RRS-24 - 50RRS-29; 50RRS-36 - 50RRS-39. Robert saw blood on Nikki’s
mouth and a bruise on her chin. He wiped the blood off with a wet rag. Because
she appeared to him to be okay, he put her back into bed and kept her up talking for
a while. They both fell asleep again. When the alarm later woke him up around
9:00 AM, Robert found Nikki unconscious and blue. 41RR168-171. He was scared;
he called his fiancée, who had more experience with children, at the hospital.10 Id.
He told her that Nikki had fallen out of the bed and would now not wake up, and he
asked what he should do. Id. She told him to get Nikki to the hospital. Id. He
called Mrs. Bowman to tell her to meet him at the hospital, telling her that Nikki had
fallen off the bed and hit her head. 43RR155-156.
After Robert got Nikki to Palestine Regional, she was soon whisked away,
and, according to hospital records, by 9:50 AM, was intubated and placed on a
ventilator. 50RRS-2. She was taken for CT scans at 10:10 AM, returned to the ER
at 10:30, but by 10:40 no change had been observed. Id. Arrangements were then
made to transport her to Children’s Medical Center in Dallas for further treatment.

10

Ample evidence showed that Robert’s fiancée, Teddie Cox, like Robert, was also
exceedingly impaired—in that she had been placed in special education classes as a
child, failed to graduate from 8th grade, had a child whose father was imprisoned for
sexually assaulting their daughter, and had been institutionalized following a
breakdown. 42RR131-34; 42RR158. But she, unlike Robert, had at least some
experience caring for young children.
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Id. She never recovered from the serious brain injuries first observed at Palestine
Regional.
Robert consistently explained that he had been woken up around 5:00 AM by
a cry from Nikki, that he found her lying on the floor near the foot of the bed, that
he had wiped blood off her mouth where he saw she had been injured, and that he
then tried to keep her up because she had hit her head. 41RR70; 41RR97; 41RR124;
41RR160-162; 50RRS-37. He also consistently reported that, when an alarm woke
him up later (some time around 9:00 AM), he had found Nikki unconscious.
41RR165-169. The information he reported, however, was not given any serious
consideration by medical personnel or law enforcement. He was precipitously
branded a likely abuser based on misperceptions about his muted display of emotion,
common in people with limited cognitive functioning and who had sustained
numerous head injuries from brutal beatings as a child. 47RR81-106.11 This bias
against Robert was bolstered by the false assumption that the only possible
explanation for Nikki’s serious condition was that she had been intentionally
battered or shaken.
A hasty medical and police investigation proceeded Robert’s arrest.

11

Neurologist John Krusz, M.D., testified at length that Robert had sustained
multiple traumatic brain injuries confirmed by MRIs showing abnormalities of the
brain; a state expert also acknowledged that Robert’s full IQ had been tested at 87
in third grade. 47RR61.
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Nikki was intubated at 9:50 AM per hospital records. 50RRS-2. About an
hour after Nikki was placed on a ventilator, a self-described “SANE nurse,” Andrea
Sims, filled out a Physical & Sexual Abuse Medical protocol. 50RRS-3. Ms. Sims
claimed to have observed anal laxity and “fresh” anal tears that she thought indicated
possible sexual abuse. Id. But even before her exam, Ms. Sims and another nurse
assumed that Nikki had been the victim of a crime and alerted the police.
There was no blood visible, no cuts, or any other visible injury to the head.
But Ms. Sims had noted that the back of Nikki’s head felt soft or “boggy.” 41RR119.
After the police arrived, hospital personnel shaved the back of Nikki’s head, which
exposed bruises suggesting impact and internal injuries. 41RR72; 41RR134.
While Nikki was still being treated, Robert voluntarily led police officers to
his house to show them where he had found Nikki after her fall. 41RR156; 50RRS24 – 50RRS-35. Nothing in the record indicates that the police took precise
measurements of the bed or investigated the floor surface. Vague testimony was
provided that the bed’s height was 22 or maybe 24 inches off the ground and that
there was a thin carpet over a hard wood floor of a “pier and beam home.” 41RR162163; 41RR157. Robert gave the police the rag he had used to clean Nikki’s mouth—
and they took that, and other items, for testing. 41RR187. They found no evidence
that a violent incident had taken place in the house. 41RR187. The blood on the rag
ultimately matched Nikki’s DNA—thus confirming Robert’s explanation that he had
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wiped her mouth off after he had found her on the floor. 43RR93-94. Meanwhile,
DNA sampling of sheets from the bed and swabs and cultures taken from Nikki
failed to confirm the hypothesis that there had been any kind of sexual contact.
43RR95.
Shortly after Robert took police to his house, he voluntarily followed them to
the police station. 41RR164. During a custodial interview, he was told that Nikki’s
injuries were inconsistent with a short fall, and he was pressed to tell the officers
what else could have happened to hurt her while she was with him. 50RRS-37. In
a statement typed up by police, Robert described what had happened after Mrs.
Bowman had asked him to come get Nikki the night before, described the aftermath
of Nikki’s fall around 5:00 AM, and described waking up later to find her “blue,”
but still breathing and with a heartbeat. Id.; 41RR165-169. After being prodded by
a detective, he added that “[t]his morning when she wouldn’t wake up, I crawled up
on the bed and grabbed her face and shook it to wake her up. Then when she didn’t
wake up I slapped her face a couple of times.” 41RR170. The police investigation
was minimal as they concluded right away that “[h]is story” about falling out of a
bed “was not consistent with the magnitude of the injuries.” 41RR176; 41RR177.
Meanwhile, Nikki was transported by ground from Palestine Regional to
Children’s Medical Center in Dallas. She was pronounced dead on February 1,
2002, after a “brain death protocol” was initiated around 7:00 PM. 51RRS-48.
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Thereafter, Nikki was subjected to a “REACH” or “referral and evaluation of
at risk children” inquiry, conducted by Janet Squires, M.D. App. 4. In her report,
Dr. Squires noted:
 An anal exam shows “no significant bruising”;
 “There is a small laceration around the anus, which could be the result of
external trauma but can also be seen in children with difficult bowel
movements. I can not make a definitive diagnosis of child sexual abuse.”
 “no obvious fractures, but a large amount of soft tissue swelling over the
scalp in the right posterior aspect”;
 “extensive bi-lateral retinal hemorrhages”;
 “Massive rotational forces were the likely mechanism to cause this brain
injury, and the pattern is indicative of a shaken impact syndrome.”
Id. (emphasis added). She concluded that “[t]he only reasonable explanation is
trauma. The medical findings fit a picture of shaken impact syndrome. There was
some flinging or shaking component which resulted in subdural hemorrhaging and
diffuse brain injury. There is also an area of impact in the right back of the head.”
Id. (emphasis added). Dr. Squires also concluded that “[t]he medical findings are
not consistent with the history of a fall from a bed.” Id.
An autopsy was performed the next day. 51RRS-48. The cause of death was
listed as “blunt force head injuries” resulting from “homicide.” Id. The pathologist
report includes the following notations:
 “The neck is unremarkable”
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 “The external genitalia, anus, and perineum are unremarkable”
 “Some head contusions”
 “no skull fractures”
 “no extremity fractures”
 Frenulum—“acute hemorrhage, edema, and acute and chronic
inflammation”
 “extensive hemorrhage into subcutaneous fat”
 “retinal and perineural hemorrhage”
Id.
Robert was prevented from going to Dallas to visit Nikki; he was instead
arrested the same day she was declared dead and was subsequently indicted for two
counts of capital murder: murder committed during the course of committing or
attempting to commit aggravated sexual assault and murder of a child under the age
of six years. 1CR2-4. Voir dire began a few months later on September 4, 2002.
6RR1.
SCIENTIFIC PARADIGM PRESENTED AT TRIAL
A. The State’s unrebutted theory at trial was “shaken baby syndrome”
and blunt force trauma.
Because no one witnessed Robert inflicting any injury on Nikki, the State
relied on medical evidence and inferences drawn from that evidence to convict him.
The defense provided no medical experts to rebut the State’s theory of causation.
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The State led with Kelly Gurganus, an emergency room nurse at Palestine
Regional who was the first to encounter Robert and his fiancée holding the limp
child. 41RR63. Ms. Gurganus observed Nikki before triage began and did not see
any significant bruising, only a slight bruise on her face and blue lips indicating she
had not been breathing. 41RR74-76.
Ms. Gurganus criticized Robert’s fiancée for saying “very nonchalantly,
‘She’s not breathing.’” 41RR64. She asserted that, “most of the time,” parents
would be “screaming at the top of their lungs.” 41RR66. She dismissed from the
outset Robert’s explanation that Nikki had fallen out of bed and his expressions of
concern about her. See 41RR69 (dismissing his reference to a fall: “Ma’am, if I’d
known … she’d fallen off the bed this far … I would have never let her sleep with
me.”); 41RR73 (dismissing his expression of concern: “You know, I love my little
girl. I would never mean to hurt her.”).
Ms. Gurganus told the jury that, after examining Nikki, “I felt like basically
spitting in his face[.]” 41RR73.12 She also admitted that “[a]ny time a child is
injured it upsets anyone.” 41RR79.

12

Although the jury was instructed to disregard that statement, the statement
demonstrates this witness’s state of mind and that her approach to the situation was
not objective.
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Additionally, Ms. Gurganus noted, without attributing any significance to it,
that the child had been in the emergency room two days before for an infection “and
the doctor [Dr. Konjoyan] was concerned that he might have missed something.”
41RR68; see also 41RR77 (“When he told me, Dr. Konjoyan, I was standing beside
him, he said, ‘Oh, my God.’ I mean that was his words to me, ‘I just saw this child
two days ago.”). Ms. Gurganus, who had been a nurse for only a few years at that
time, was convinced from the outset that the blame for Nikki’s injuries should be
laid at Robert’s feet: “no one falls off the bed that far with that type of injury that it
appeared at that time to be[.]” 41RR69. She alerted the police immediately.
41RR69-70.
Although she did not assist in Nikki’s care and never examined her, the State
next called Robbin Odem, Chief Nursing Officer for Palestine Regional. 41RR8283; 41RR87. She too felt that Robert garnered suspicion because of his emotionally
flat affect: he was “[p]robably somewhat more calm than I would be.” 41RR86.
She dismissed his expressions of concern for Nikki out of hand. 41RR93.
Robert told Ms. Odem that Nikki had fallen off the bed, that he saw blood on
Nikki’s mouth and had cleaned it off, that he thought she must have hit the table
when she fell off the bed, and that she had a bruise on her cheek and under her chin.
41RR86-87. Ms. Odem concluded at the outset that a child could not sustain injuries
of this type from falling off a bed. 41RR89. She thought it was odd that Robert said
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that he had kept Nikki up for a few hours after the fall. 41RR95. Ms. Odem was
convinced Robert had done something wrong: “I guess if my child fell off the bed,
which they have many times, I just don’t feel like that if they fell off the bed and got
hurt that I was going to say, ‘If something happens to them I’ll never forgive
myself.’” 41RR99.
Next the State called Andrea Sims, an emergency room staff nurse and selfproclaimed “Sexual Assault Nurse Examiner” or “SANE” nurse. She testified at
great length about her hypothesis that Nikki had been the victim of sexual abuse,
although no other medical professional embraced her hypothesis. 41RR101-150.
Although she claimed on direct examination to have been certified as a SANE nurse
for four years, Ms. Sims admitted on cross: “I am not actually certified as a SANE
nurse.” 41RR144. Ms. Sims performed her exam after Nikki had been intubated
and thus after the ET tube had been taped around her head to ensure that it stayed in
place. 41RR112-113. She undertook her exam at the request of the police—whom
she, along with Kelly Gurganus, had contacted before any examination took place.
41RR115; 41RR122.
Before doing her SANE exam, Ms. Sims had already concluded that “this
looked like an intentional injury.” 41RR115; see also 41RR115-20; 41RR124;
41RR141. To buttress that view, she testified about bruises she observed in an
autopsy photo taken the next day in Dallas—after Nikki had been subjected to
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extensive triage. 41RR116-118; 41RR146. Ms. Sims could never have observed
such bruises, had they existed at the time, because Nikki was intubated and taped up
at the time Ms. Sims saw her. 41RR118.
Ms. Sims concluded that Nikki’s condition arose from an intentional injury,
perpetrated by Robert, because she felt “[h]e didn’t appear as upset as other parents
that I’ve seen with injured children.” 41RR121. She said she only “noticed that he
was crying after the police arrived.” 41RR122.
Ms. Sims dismissed the notion that Nikki had been injured as a result of a fall.
41RR124-125. She believed that these kinds of head injuries “are usually from a
massive car wreck . . . . something that you have a massive impact.” 41RR123.13
In Ms. Sims’ SANE report, she noted some “superficial” anal tears and what
she felt was “anal laxity” and then jumped to the conclusion that the child had been
repeated penetrated. 41RR127; 41RR130; 41RR143. She admitted that such tears
could also be “caused by hard, large stool,” but clung to the sexual-assault
hypothesis. 41RR146. She observed redness around the vagina, but saw that as
“more of a hygiene problem than any sexual assault.” 41RR129. Finally, she

13

Ms. Sims was, of course, a nurse, not a biomechanics expert. Therefore, she was
decidedly unqualified to offer this opinion. Nonetheless, defense counsel failed to
object, and the trial court permitted this testimony.
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reported a torn frenulum, 14 although she did not see a torn frenulum and could not
have seen one as Nikki had been intubated an hour before Ms. Sims conducted her
examination. 41RR127; 41RR137 (admitting that she did not see Nikki without the
scope in her mouth). Ms. Sims stated that “a torn frenulum is usually caused by
something forced into their mouth” (such as a breathing tube) but in “[her] training
it is something we look for as a sign of sexual assault.” Id.
Ms. Sims took some swabs, so that a lab could look for semen. 41RR143-44.
No semen or spermatozoa was found. 43RR95. Those negative results were not,
however, incorporated into her “SANE” exam. 41RR149-150.
The State also called Jonathan Ross, M.D. Dr. Ross shared a practice with
Nikki’s pediatrician, and he happened to be at Palestine Regional when Nikki was
brought into the ER on January 31, 2002. 42RR3-9. Dr. Ross acknowledged that
his partner’s records indicated that Nikki had been treated numerous times in her
short life—he counted 28 times; yet he minimized this history.

42RR6-7

(mentioning six or seven infections in her first six months of life treated
(unsuccessfully) with multiple antibiotics); 42RR23. He also described the apnea
that Nikki started experiencing at nine months, which had prompted Mrs. Bowman
to bring Nikki in after she “found [Nikki] laying face on the floor” then “turned her

14

A frenulum is a small fold of skin beneath the tongue or between the lip and the
gum.
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over and she appeared to be blue and she appeared not to be breathing.” 42RR7.
Dr. Ross acknowledged that Nikki had had “several of these episodes”—when she
would cry out then “turn blue and become limp.” 42RR9. Although he admitted
that there was some concern that Nikki might have had a seizure, her history of
inexplicably ceasing to breathe was dismissed as irrelevant. 42RR10-15.
Dr. Ross noted that Nikki had been in the ER two days before her death “with
a week[long] history of vomiting and diarrhea” and then brought in for a follow-up
the day before, at which time her temperature had been measured as “pretty high”:
104.5. 41RR11. Dr. Ross saw Nikki that day, and he prescribed an antibiotic—
although he felt the infection was “a viral illness”—and some codeine cough syrup,
about which he laughed at trial, explaining, “Sometimes we’re treating ourselves.”
Id.; see also 41RR26 (admitting that codeine can depress the central nervous
system).
Dr. Ross was at the hospital on January 31, 2002, when there was a call from
the ER about a child in respiratory distress. 41RR12. That child proved to be Nikki.
Dr. Ross made notes for the treating physicians, but admitted that he failed to
proofread them as he was supposed to. 42RR13. Therefore, he failed to catch
several mistakes, including notes about when, where, and why Nikki had recently
been treated. Id. More seriously, he testified that, although he wrote that she had
been “‘free of illness,’” “[t]hat should have been ‘viral illness.’”
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42RR13.

Additionally, he failed to include a note about Nikki’s temperature. 42RR38. Dr.
Ross repeatedly admitted, but dismissed, indications that, when Nikki was brought
in on January 31, 2002, her infection was still present. 42RR16; 42RR18; 42RR28;
42RR30; 42RR32; 42RR39. At that time, Nikki had an ear infection that had not
been present a few days earlier, suggesting that the infection was spreading, not
abating. 42RR33.
Dr. Ross’s perception of Robert was different from the nurses; Dr. Ross
repeatedly described Robert as “distraught.” 42RR13; 41RR15. Dr. Ross also
admitted that a viral condition could progress quickly and leave a child virtually
lifeless, yet he suggested, without explanation, that he later ruled out the possibility
that her illness had caused her condition—even though he admitted that he had no
experience in pathology or forensic medical examinations and thus was not qualified
to offer these opinions. 42RR14; 42RR20; 41RR25. 15 Dr. Ross testified that the
report that Nikki had fallen off the bed was, in his view, “inconsistent, for what I
was seeing.” 42RR17. He, who was a pediatrician who did not provide emergency
care, suggested that “[u]sually falls, at least in my experience, are bigger falls, falls
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Although Dr. Ross was not a forensic pathologist and thus not qualified to opine
about this subject, trial counsel failed to object and the trial court allowed this
ostensible expert testimony.
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onto concrete from a distance or some hard surface, fall against something hard,
sharp.” 42RR18.16
According to Dr. Ross, 17 the CT scan of Nikki’s brain revealed “a large
subdural hematoma” and “a lot of edema of the brain tissue.” 42RR19. Although
not a pathologist or a medical examiner, Dr. Ross concluded that these injuries had
been intentionally inflicted. 42RR21. 18 He also admitted that the legal requirement
to report suspected child abuse can make a person “jump at a child abuse diagnosis.”
42RR21. He saw no fractures of the skull. 41RR31.
The State then invited Dr. Ross to opine about whether Nikki had been
sexually assaulted. 42RR22. He declined to do so: “I don’t have any opinion.” Id.
In contradiction to Ms. Sims’ testimony, he acknowledged that chronic diarrhea, as
Nikki had had during the week before her death, can cause the skin in the anal region
to “be broken down,” i.e., to tear. 42RR36.

16

Again, although Dr. Ross was not a biomechanics expert or otherwise qualified to
opine about this subject, trial counsel failed to object and the trial court allowed this
ostensible expert testimony.
17

The CT scans were not offered or admitted into evidence. During the recent postconviction investigation that preceded the filing of this Application, undersigned
counsel were told by personnel at Palestine Regional that the CT scans had been
destroyed and thus are no longer available.
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Again, trial counsel made no objection and the trial court permitted this unreliable
“expert” testimony.
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The State also called Dr. Thomas Konjoyan, an emergency physician who
had treated Nikki at Palestine Regional on January 28, 2002—two days before she
was brought in unconscious—for “flu, diarrhea, vomiting.” 42RR80-81. He was
also in the ER when Nikki was brought in unconscious on January 31st. He observed
“some bruising around the left side of her jaw,” which he did not attribute to a
beating. 42RR83; 42RR87. Upon noting “fluid behind the scalp,” he requested a
CT scan of her brain, which was not admitted into evidence. 42RR83-84. He did
not feel that her injuries matched the history of “possibly fall[ing] out of bed.” Id.
He saw swelling of the brain and a subdural hematoma and concluded that the
injuries “did not result from a fall out of bed.” 42RR85. 19 He insisted “[t]hat would
basically be impossible[,]” “extremely implausible,” “very implausible,” “very
unlikely.” Id. He admitted that the records showed that the intubation process had
initially been mishandled such that medics had had to pull the breathing tube back
out and then reinsert it down Nikki’s throat. 42RR87.
The State next called Dr. Janet Squires, who was then employed by
Children’s Medical Center in Dallas. 42RR91. She is a pediatrician and was head
of “REACH” at Children’s Medical, a clinic for “referral and evaluation of at risk
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Dr. Konjoyan had no apparent expertise in biomechanics and did not consult any
such expert. Yet trial counsel failed to object and the trial court allowed this
ostensible expert testimony.
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children.” 42RR92. She was “the main doctor that examines children for evidence
of child sexual abuse[.]” 42RR118.
Dr. Squires saw Nikki on February 1, 2002, relying on Palestine Regional’s
records and conversations with the Bowmans. 42RR95-96. She found “minimal”
bruising, a “little chin abrasion,” “no scars, no unusual bruising or anything.”
42RR96. She found nothing to support the possibility of sexual abuse. 42RR97.
Although the State pressed her to explain why she did an anal exam, she insisted
that, although she had done one, she had concluded that there had not been a sexual
assault. 42RR99. Even then, the State asked her to opine as to whether she had seen
instances of sexual assault even without “any physical manifestations when you
visual [sic] the anus?” 42RR100. Dr. Squires responded: “What I saw was a tiny
little laceration and I bet every mother knows what I’m talking about . . . . very tiny
and superficial and probably not considered to be significant.” 42RR100. But still
the State pursued this line of inquiry, speculating that maybe there had been (no
longer visible) tears that had healed in a day. 42RR101. Dr. Squires rejected that
hypothesis. Id.
Dr. Squires reported that the CT scan revealed “no fractures,” but showed
subdural blood, edema, and “very obvious retinal hemorrhages.” 42RR102-105.
She concluded that the “medical findings” were “a picture of shaken impact
syndrome” aka “shaken baby syndrome.” 42RR105-106 (emphasis added). She
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explained her opinion that Nikki’s injuries were caused by “very forcefully” shaking
the head back and forth. 42RR106. The State emphasized the triad of symptoms—
“subdural hemorrhages, the retinal hemorrhages, and the brain swelling”—and she
explained her view that they indicated “shaking[.]” 42RR107. Dr. Squires also
rejected the notion that such injuries could arise from a fall: “We see children fall
out of windows and all sorts of things and we know what an impact injury looks
like[.]” 42RR108.20 The “proof” of shaking, for her, was the broken blood vessels
and blood “over the top of the brain.” Id. She also opined that, immediately after
such a shaking incident causing a “deep brain injury,” the child “would not have
been normal.” Id. The kind of “shaking” that Dr. Squires envisioned was “a very
violent forceful act.” 42RR114. She agreed with the State that, what she saw when
examining Nikki were symptoms “classically consistent with injuries from rotational
force” caused by shaking. 42RR120. She saw “no other indication of traumatic
injuries”—“no bruising” “no fractures” “no old fractures”—therefore, she
concluded the injury was caused by violent shaking. 42RR123.
Dr. Squires also weighed in on the torn frenulum, as the State tried to further
its sexual assault theory. Dr. Squires acknowledged that this “can be an accident.
There are ways you can fall against your lip or you can fall against something” and

20

Dr. Squires had no apparent expertise in biomechanics and did not consult any
such expert. Yet trial counsel failed to object and the trial court allowed this
ostensible expert testimony
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that “I don’t think a torn frenulum in and of itself can be said to be abuse[.]”
42RR111; 42RR113. Dr. Squires again attested that she did not see the tiny “anal
tears” as indicative of sexual abuse: “a lot of times many child will get little, tiny,
little tears in the skin, sometimes particularly if they’re having a difficult bowel
movement.” 42RR120.
The State’s last medical witness was Dr. Jill Urban, a forensic pathologist
employed by the Medical Examiner of Dallas County at the Southwestern Institute
of Forensic Sciences (“SWIFS”). 43RR64. Dr. Urban walked the jury through the
autopsy photographs.

43RR69-86.

She spent substantial time on the stand

annotating gruesome photographs depicting “lots of blood” and suggesting that these
photographs, taken during the autopsy, accurately depicted Nikki’s injuries when
they occurred. 43RR75-79. Dr. Urban concluded, as a result of the autopsy that she
had performed, that Nikki’s death was caused by “blunt force” and then defined the
term as the result of impact and violent shaking. 43RR78-79; 43RR 86. In her
medical opinion, it was “not unusual” that this kind of serious injury was not
accompanied by any fractures to the skull, because, in her opinion, it is the shaking
that causes the injuries that ultimately kill the child. 43RR79-81. In accordance
with SBS, she believed it was not unusual for a child to have this kind of serious
head injury without neck injuries or broken bones because, in her opinion, violent
shaking can cause that kind of damage. 43RR82. She explained her understanding
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that, “if the child is shaken, it’s this very large object sitting on a fairly weak neck”—
and so the neck is protected but the head is not. Id. She did not explain how this
analysis applies to a toddler like Nikki, as opposed to an infant.
Dr. Urban found no evidence of old injuries, healed bone fractures, scar tissue,
or other trauma and acknowledged that some of the small bruises to the neck and
face area could have been caused by attempts to resuscitate Nikki. 43RR95-96. But
these negative findings seemed to reinforce her conviction that the cause of death
resulted from violent shaking. 43RR82. She repeatedly emphasized the triad of
symptoms

associated

with

SBS:

retinal

hemorrhages,

subdural

hemorrhage/hematoma, and cerebral edema or brain swelling. 43RR84-85. Dr.
Urban also opined that, after being shaken, Nikki’s injuries would have been
immediately apparent—reflected in “a change in the level of consciousness.”
43RR81. In other words, she believed that, immediately after the event that caused
this injury, Nikki would have shown clear signs of impairment.
Dr. Urban, however, resisted multiple attempts to endorse the State’s
hypothesis that Nikki had been sexually assaulted. Dr. Urban testified that she did
not see any injuries to the anal area or the genitalia. 43RR83; 43RR92; 43RR95-96.
She testified that no semen or spermatozoa was found on Nikki. 43RR95-96.
Indeed, she saw no injury suggesting sexual assault of any kind—though the
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prosecutor urged her to consider that a sexual assault might have happened absent
any physical evidence. 43RR97.
Because the science at the time of Robert’s trial was seen as settled,
the defense made no attempt to rebut the State’s medical testimony
regarding cause of death.
There was no direct evidence that Robert inflicted any injury on Nikki. In his
initial statements to the police, after he was pressed for some explanation as to how
Nikki had been hurt since they claimed her injuries were inconsistent with a fall, he
stated that “[t]his morning when she wouldn’t wake up, I crawled up on the bed and
grabbed her face and shook it to wake her up.” 21 41RR170. But because the cause
of death was treated as a res ipsa loquitur—a “classic” shaken baby case—the
defense, unsurprisingly, argued only that Robert lacked the requisite intent for
capital murder.22 42RR120.

21

Noteworthy is the fact that Mrs. Bowman, who was Nikki’s primary caregiver for
much of her life, testified that her reaction to finding Nikki unconscious on a
previous occasion was similar. Mrs. Bowman described an episode where Nikki
suddenly stopped breathing; she didn’t come around until they were taking her to
the hospital. She then described other episodes where Nikki stopped breathing
temporarily. She explained: “[Nikki] just made a little noise and I turned around to
see what was wrong and she was just laying there.” She was “limp.” Mrs. Bowman
said that she then “shook her, you know, trying to get her to catch her breath because
she turned blue and purple.” 43RR127-128.

22

Defense counsel did resist the State’s sexual-assault hypothesis from the outset.
And although the State abandoned that count against Robert shortly before the
charge conference, 44RR3, the State claimed during its rebuttal argument that it only
did so because Texas law required that the State elect one manner and means at the
close of evidence (which was not an accurate representation of the law). 46RR53
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For instance, starting in opening statements, defense counsel, confronted with
the prevailing consensus, conceded the State’s SBS theory as the cause of death:
“This is, however, unfortunately a shaken baby case. The evidence will show that
Nikki did suffer injuries that are totally consistent with those applied by rotational
forces more commonly known as shaken baby syndrome.” 41RR57-58. Further
amplifying the prevailing SBS wisdom, defense counsel also conceded “that this
child did not die from a fall of 22 inches.” 41RR60. Defense counsel reminded the
jurors that they had all been asked about shaken baby syndrome during voir dire:
“Every one of you related that you had heard the term shaken baby, that it was an
act of basically a lack of control of emotion. It’s a bad thing, but it’s not something
that rises to the level of capital murder.” 41RR61.
Defense counsel’s cross-examination of Dr. Urban, the medical examiner and
the State’s key medical expert, did not explore the history of an accidental fall that
Robert had reported or the injury potential of an accidental fall. Likewise, there was
no inquiry regarding other circumstances or conditions now known to cause retinal
hemorrhages. See Exhibit B at p. 16 (explaining that “suggest[ing] that retinal

(arguing “the law requires us to choose one or the other”). Even after dropping the
count, the State continued to argue that there was evidence of a sexual assault,
pointing to the testimony of Ms. Sims and misrepresenting the testimony of its other
medical experts who had actually disavowed that evidence of such an assault existed.
46RR58-60.
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hemorrhage is diagnostic evidence of intentional injury is reckless and not
scientifically supportable at this time.”).
In closing, defense counsel again conceded that this was an SBS case,
suggesting only that a capital murder conviction was not the way to address this
widespread social problem:
Shaken baby syndrome has become an unfortunate issue in our society.
The foundation says over 10,000 cases occur a year. As I said also
earlier in this trial, this is not the type of tool to deal with this situation.
49RR34.
Defense counsel’s abdication in this case was not entirely surprising, in that
the National Center on Shaken Baby Syndrome (NCSBS), an organization
established in the 1990s to train prosecutors, doctors, and social workers about SBS,
had long maintained, without scientific support, that a virtual SBS epidemic existed
in the United States. See NCSBS’s website, available at http://www.dontshake.org/.
For two decades before Robert’s trial, SBS/AHT was accepted as an article of faith,
eliminating the need to prove motive or a history of child abuse, and thousands of
parents and caregivers were routinely convicted based solely on the medical
testimony of prosecution experts.

See Edward J. Imwinkelried, Shaken Baby

Syndrome: A Genuine Battle of the Scientific (and Non-Scientific) Experts, 46 CRIM.
L. BULL. 156 (2011) (explaining that prosecution expert testimony had contributed
to “thousands of convictions” “during the past two decades”). Those in the medical
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community who questioned SBS/AHT were routinely accused of incompetence,
greed, and even indifference to child abuse. See, e.g., Robert M. Reece, et al., The
Evidence Base for Shaken Baby Syndrome: Response to Editorial from 106 Doctors,
328 BRIT. MED. J. 1316, 1316 (2004) (arguing that SBS skeptics have a “worrisome
and persistent bias against the diagnosis of child abuse in general”). 23
CURRENT SCIENTIFIC PARADIGM

Sober professional critiques of SBS/AHT have been difficult because the very
name assumes the answer to the causation issue: that shaking causes a triad of
symptoms, and thus the presence of the triad in an infant or young child proves that
the child was visibly shaken. Keith A. Findley, et al., Shaken Baby Syndrome,
Abusive Head Trauma, and Actual Innocence: Getting It Right, 12 HOUS. J. HEALTH
L. & POLICY 209, 308 (2012). But current science, not available at the time of
Robert’s trial, entirely undercuts the State’s medical experts and supports other more
likely explanations for Nikki’s death. Id. at 311 (“Today, everyone agrees that the
‘triad’ of findings previously attributed to shaking may reflect abuse, accident[,] or
natural causes.”). Pursuant to new research, leaders in the medical community now

23

See also Daniel Kahneman, THINKING FAST AND SLOW (2011). Kahneman, a
Nobel-prize-winning professor of psychology, has studied the historic problem of
how “people can maintain an unshakeable faith in any proposition however absurd,
when they are sustained by a community of like-minded individuals.”
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deem it “inappropriate for medical professionals to diagnose shaking or abusive head
trauma based solely or primarily on the presence of subdural hemorrhage, retinal
hemorrhage and/or encephalopathy [aka brain swelling].” Id. at 301. Indeed, many
highly respected researchers now deem SBS to be “junk” science. Id. at 240-41
(recounting mounting skepticism within the medical community, recent withdrawn
support for position papers endorsing the long-standing approach to diagnosing SBS,
and new scientific programs sponsored by the National Association of Medical
Examiners entitled “Use of the Triad of Scant Subdural Hemorrhage, Brain
Swelling, and Retinal Hemorrhages to Diagnose Non-Accidental Injury Is Not
Scientifically Valid” and “‘Where’s the Shaking?’ Dragons, Elves, the Shaking
Baby Syndrome and Other Mythical Entities.”).
In preparation for this application, multiple, highly qualified forensic
scientists and a biomechanics expert, with extensive training, education, and
experience in assessing childhood brain injuries, have reviewed the medical records
and key medical testimony from Robert’s trial.

They have provided sworn

statements about the evolution of medical science with respect to the material issues
in Robert’s case. See Exhibits A-D. These experts’ conclusions refute the medical
conclusions put forth at trial: that the only way Nikki could have sustained the brain
injuries that caused her death was intentionally inflicted trauma, primarily through
violent shaking. Numerous studies and peer-reviewed analyses, conducted since
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trial, demonstrate that the medical opinions offered at Robert’s trial are no longer
accepted within the medical community. Exhibit B pp. 18-21; Exhibit C ¶7. The
details are provided below, but the consensus that has emerged from the new science
is that:
• The SBS/AHT triad of symptoms once seen as a medical diagnosis of murder
is now understood as a phenomenon that can be caused by multiple other
conditions—including some of the very health issues found, but overlooked,
in Nikki’s medical profile.
• A toddler cannot be shaken to death without causing fatal neck injuries—and
Nikki had no neck injuries at all.
• Short falls can cause serious, even fatal, head injuries in children—yet
Robert’s report that Nikki had fallen off a bed was summarily disregarded.
• Children presenting with the kind of serious brain injury found in Nikki can
have an extended “lucid interval,” even of several days, before their condition
becomes apparent thus there is no factual basis for assuming that the person
responsible for the child when the condition manifests can be held
responsible.
I.

Expert Opinions of Harry J. Bonnell, M.D. Support Granting Relief.
Dr. Harry J. Bonnell is a distinguished medical doctor and expert in forensic

pathology who has personally performed over 7000 autopsies and provided sworn
testimony more than 900 times in the Superior Courts of twenty states, six Federal
Court jurisdictions, and eight military courts. Exhibit A at ¶1, ¶4, & Exhibit A. Dr.
Bonnell reviewed: the records of the Southwestern Institute of Forensic Sciences,
which includes the autopsy report, photos, and microscopic slides related to Nikki,
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all relevant medical records; all medical trial testimony; and other materials as
described in his affidavit. Id. at ¶5.
Dr. Bonnell concludes that no reasonable medical examiner could have
concluded that SBS/AHT was the cause of Nikki’s death because there are multiple
other explanations for her medical condition that cannot be ruled out.
His analysis, based on current scientific understanding, revealed the following
significant findings:
•

There were multiple investigations by Child Protective Services involving
the caretakers and the living conditions in which Nikki CURTIS grew up.
Persons investigated included the Bowman family, who were caring for
Nikki CURTIS until approximately 9:30 pm the day before she became
unresponsive under Robert ROBERSON’s care.

•

Nikki CURTIS suffered from recurrent middle ear infections, starting
when she was only days old. These chronic infections did not respond to
antibiotic therapy and ultimately required that the ear drums be surgically
pierced and drainage tubes placed.

•

Nikki CURTIS also experienced several episodes of apnea, starting at
approximately nine months old. She would stop breathing, collapse, and
turn blue. These episodes went unexplained and were dismissed by her
treating physicians, without explanation, as “breathing-hold spells,”
suggesting, absent evidence, a scientifically unsound understanding that
the events were somehow volitional on the part of a child this young.

•

Nikki CURTIS was in the Emergency Room on January 29, 2002, two
days before her death, with a fever of 104.5 and respiratory congestion
which can block the eustachian tube that drains the ear and thus increase
the risk/severity of middle ear infections. Her caretakers reported that she
had had severe diarrhea and vomiting for a week before that. She was sent
home with prescriptions for an antibiotic and codeine cough syrup.
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•

On January 30, 2002, the night before her death, Nikki CURTIS was still
ill when her caretakers at the time, the Bowmans, asked Robert
ROBERSON to retrieve the child from their home and take charge of her,
which occurred at approximately 9:30 pm.

•

She was brought to the hospital the next morning at approximately 10:00
am unresponsive. Emergency Room records from Dallas Children’s
Hospital indicate they relied on social workers for the medical history and
did not examine the ears upon admission, even though the Emergency
Room record from Palestine Regional Medical Center indicated the ear
drums were erythematous (inflamed and possibly infected). The
pediatrician who had treated her two days before (ROSS) and who had sent
her home with a fever of 104.5 was at the hospital at the time when
CURTIS was admitted. Dr. ROSS was summoned to the Emergency
Room where CURTIS was being treated and was surprised to find her
there. He testified that his clinical notes from that day contained multiple
errors, including a statement that his conclusion was that CURTIS had
previously been “free of illness” when his notes should have said that she
had “a viral illness.” He also admitted that his notes were incorrect about
when he had last seen her and where. 42RR6-11.

•

Neither medical facility performed a lumbar puncture (to obtain
cerebrospinal fluid for evidence of meningitis or bleeding) but started the
patient on antibiotics which would mask any meningitis or sepsis (blood
infection) present.

•

The CT report does not mention the presence or absence of central vein or
superior sagittal sinus thrombosis which can result from meningitis and
cause intra-cerebral bleeding such as was seen with Nikki CURTIS. The
CT imaging (digital records) were requested, but the hospital reports that
these records had been subsequently destroyed for whatever reason.
Therefore, the evidence upon which Dr. SQUIRES based her testimony is
no longer available and thus could not be verified.

•

During the early critical period in the Emergency Room of Palestine
Regional Medical Center, doctors mis-intubated Nikki CURTIS by
inserting the breathing tube too far down her trachea and entered the right
mainstem bronchus; this prevented half of her lung from receiving air until
the mistake was identified on a later chest x-ray film and the tube repositioned.
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•

Retinal hemorrhages (bleeding in the back of the eyes) was attributed to a
shaking injury despite the fact that Nikki CURTIS had cerebral swelling
and edema which are known to cause retinal hemorrhages.

•

A diagnosis of anal trauma was made and anal swabs were obtained purely
for evidentiary reasons (per medical record); more detailed examination at
autopsy revealed no anal trauma.

•

The only person to observe the supposed anal lacerations was Nurse SIMS
who was unable to photograph them for no apparent reason and who is also
not certified as a Sexual Assault Nurse Examiner, meaning that she does
not meet the minimum specifications necessary to practice as such. She is
basically a self-appointed SANE expert.

•

Her portion of the Emergency department records describes the oral cavity
as normal yet she testifies that she could not identify an injury to the
frenulum because the endotracheal tube was in the way. Contrary to her
erroneous testimony, intubation is known to commonly cause tearing of
the frenulum in children

•

Her testimony that an anus that dilates in less than 15 sec is indicative of
sexual assault must be a personal belief because there is no scientific
evidence that documents this theory.

•

Robert ROBERSON reported that Nikki CURTIS suffered a short fall
from a bed onto a floor. But the Palestine Police Department records do
not reflect any attempt to take a precise measurement of this height or to
investigate the precise character of the floor (covering, wood vs concrete,
etc.). The testimony of Detective Wharton contains only vague testimony
that the height was 22-24 inches and that the house was pier and beam
construction. Photographs of the scene of the injury show a thin carpet,
but no information about the subsurface beyond Wharton’s testimony. The
fall was unwitnessed so it is unknown whether or not the head impacted
first.

•

The impacts to the head were not visible until scalp hair was removed at
the hospital.

Id at ¶6.
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Based on Dr. Bonnell’s independent review and analysis, as well as his
education, training, and experience, he reached the opinion, to a reasonable degree
of medical certainty, that the existing evidence suggests the possibility of “multiple
potential causes of death, which were not recognized or investigated at the time” of
Nikki’s death. Id. at ¶7. Dr. Bonnell explains that generally accepted clinical
standards governing the science of forensic pathology require: (1) that the cause of
death be determined with reasonable medical certainty and (2) that all other possible
causes of death be ruled out on a scientific basis. Id. Dr. Bonnell instructs that the
manner of death is an opinion and not scientific fact; therefore, adducing it requires
“an accurate determination of the cause of death and thorough knowledge of the
circumstances surrounding the incident or disease causing the death.” Id. Dr.
Bonnell’s professional opinion is that that standard was not satisfied in this case.
More specifically, Dr. Bonnell opines as follows:
•

Based on the lack of evaluation by medical personnel at the time, the
diagnosis of intracerebral bleed due to central vein or sagittal sinus
thrombosis due to meningitis due to middle ear infection cannot be ruled
out as the cause of Nikki CURTIS’s death with a reasonable degree of
medical certainty;

•

The findings on x-ray imaging are consistent with the diagnosis that the
intracerebral bleed was due to central vein or sagittal sinus thrombosis due
to meningitis due to middle ear infection, and there are no medical or
autopsy findings that rule out that diagnosis.

•

The time interval between Robert ROBERSON taking sole care of Nikki
CURTIS (9:30 pm on 1/30/2012) and the time last seen apparently normal
(approximately 5 am on 1/31/2012) is seven and ½ hours. The non-visible
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injuries to the scalp and shoulders that were visible only after her head was
shaved in the hospital could well have occurred prior to ROBERSON
taking sole custody of CURTIS with the resulting subdural hematoma
(bleeding from low-pressure small veins) continuing during that time
frame until becoming symptomatic (unresponsive). The microscopic
appearance of the occipital scalp injury and the subdural hematoma are
consistent with this scenario.
•

The injury to the frenulum (behind the upper lip) could have occurred
during intubation attempts and this complication is well-described in the
literature although Dr. URBAN testified that she had never seen it
personally; it might also have occurred if ROBERSON was too vigorous
in wiping her mouth and face as he described.

•

Recent literature confirms that fatal injuries can occur from short falls of
less than three feet in height; one study sponsored by the Department of
Justice found linear skull fractures after falls of less than a foot onto
concrete surfaces. See Todd W. Fenton et al., A Forensic Pathology Tool
to Predict Pediatric Skull Fracture Patterns – Part 1: Investigations on
Infant Cranial Bone Fracture Initiation and Interface Dependent Fracture
Patterns, In: Proceeding of the American Academy of Forensic Sciences,
Feb. 26, 2009 (Abstract) copy attached. The key component is whether or
not the head hits first and takes the full force of the impact. Because the
conditions of the fall were not investigated with any precision, the
variables are largely unknown. But even as described, the fall cannot be
ruled out as the cause of Nikki CURTIS’s death with a reasonable degree
of medical certainty

Id.
Dr. Bonnell, like Drs. Ophoven and Plunkett, notes that, although some
medical literature at the time of Nikki’s death explained that increased intracranial
pressure (as was present in this case) could cause retinal hemorrhages, “many child
abuse pediatricians and forensic pathologists were ignorant of this and thought that
retinal hemorrhages were proof positive of shaking injuries.” Id. Dr. Bonnell
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explains that this “belief” has been proven scientifically to be fallacious. Id. (citing
S. Agrawal et al., Prevalence of Retinal Hemorrhages in Critically Ill Children, 129
PEDIATRICS 1388 (2012); Brett P. Bielory et al., Fluorescein Angiographic and
Histopathologic Findings of Bilateral Peripheral Retinal Nonperfusion in
Nonaccidental Injury: A Case Series, 130 ARCH OPHTHALMOL 383 (2012); L.
Gnanaraj et al., Ocular Manifestations of Crush Injury, 21 EYE 5 (2005); Fang Ko
& David L. Knox, Pathology of Terson's Syndrome, 117 OPHTHALMOLOGY
1423 (2010); E. Matshes, Retinal And Optic Nerve Sheath Hemorrhages Are Not
Pathognomic of Abusive Head Injury, In: Proceeding of the American Academy of
Forensic Sciences, Feb. 24, 2010; Marie Hughes & Mike Leach, Dietary Folate
Deficiency And Bilateral Retinal Hemorrhages, 368 THE LANCET 2155 (2006); P.
Watts & E. Obi, Retinal folds and Retinoschisis in Accidental And Non-accidental
Head Injury, 22 EYE 1514 (2008)).
Dr. Bonnell’s conclusions fundamentally undercut any confidence in Robert’s
conviction because there is ample basis for concluding that something other than
intentional conduct attributable to Nikki’s death. As Dr. Bonnell explains:
the head and shoulder injuries concealed until Nikki CURTIS’s hair
was shaved could well have occurred prior to ROBERSON becoming
the caretaker of CURTIS. In that case, the short fall would be irrelevant
except for possibly exacerbating a pre-existing injury. It is, however,
not reasonable based on the available evidence to rule out an accidental
fall, as described, from causing a serious or even life-threatening injury.
Additionally, the fall itself may have been symptomatic of a serious
illness that was ultimately the cause of death. The medical findings are
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all consistent with complications of the underlying middle ear infection
and were masked by treatment provided before making a differential
diagnosis.
Id. at ¶8.
Moreover, “retinal hemorrhages” are no longer seen as indicative of a
“shaking” injury; they result from increased intracranial pressure and not “shaking.”
Id.
Based on his review of the record, Dr. Bonnell concludes that “the medical
personnel in this case seemed to adopt the presumption that child abuse was the root
cause from the outset, a presumption that appears to have imposed a cognitive bias
that prevented them from investigating all reasonable possible causes of death either
before or after her death.” Id. Dr. Bonnell notes, for instance, that Dr. Ross, who
had treated Nikki two days before and sent her home with a temperature of 104.5,
offered an unsupported opinion that neither a fall nor an infection could explain
Nikki’s injuries. Id. Yet Dr. Ross testified that he had no experience as a forensic
pathologist or medical examiner. 42RR14; 42RR20; 41RR25. Despite his lack of
relevant experience, he speculated that Nikki’s injuries were “intentionally inflicted”
even as he admitted that he thinks the law requiring the reporting of suspected child
abuse makes doctors “jump at child abuse diagnoses.” 42RR21.24 Dr. Bonnell found

24

As noted above, Dr. Ross was not qualified to opine in this way, but trial counsel
failed to object and the trial court permitted the testimony.
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nothing in Dr. Ross’s testimony suggesting that he was qualified by education,
training, or experience to offer opinions about the cause of death. Exhibit A at ¶8.
Yet Dr. Ross’s testimony was offered as scientific evidence supporting the
prosecution’s case. More importantly, Dr. Bonnell has concluded that the medical
examiner/forensic pathologist who testified at trial, Dr. Urban, was wrong: the cause
of death could not have been determined to be SBS/AHT. Instead, the evidence
supports multiple possible causes that were not considered because of cognitive bias
engendered by the presumption of child abuse and the certainty within the general
medical community at the time that the triad of symptoms found in Nikki (retinal
bleeding, subdural hematoma, and brain swelling) amounted to a medical diagnosis
of child abuse.
II.

Expert Opinions of Dr. Janet Ophoven Support Granting Relief.
Dr. Janet Ophoven is a forensic pathologist with special training and

experience in the evaluation, investigation, and interpretation of childhood injuries;
she has over 30 years of experience in the field. See Exhibit B at ¶1 & Exhibit 1.
This Court relied on Dr. Ophoven’s expert testimony in deciding Ex parte
Henderson, 384 S.W.3d 833, 842-44 (Tex. Crim. App. 2012).
According to Dr. Ophoven, current understanding regarding the condition
commonly referred to as “Shaken Baby Syndrome” or “Abusive Head Trauma”
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(SBS/AHT) and its implications in the differential diagnosis of childhood brain
damage has changed considerably in recent years. Exhibit B ¶15.
SBS/AHT, as initially defined by the Mayo Clinic, is a serious brain injury
caused by forceful shaking of an infant or toddler. Id. In the early 1990s, physicians
believed that “shaking” was responsible for most, if not all, significant infant/child
brain injury. Id. at ¶18. If there was evidence of an impact, such as a bruise in the
scalp or a skull fracture, physicians believed that there must also have been a
“shaking” component or that the impact must have been a “high-energy event,”
equivalent to a motor vehicle accident or a fall from a 2-3-story window. Id. Many
non-physicians, such as biomechanical engineers, knew that these beliefs were false.
Id.; see also Exhibit D. However, at the time of Robert’s trial, biomechanical
engineers seldom did a real-time evaluation for a hospitalized infant or assisted a
pathologist if a child died. Exhibit B at ¶18. Their role was to study infant injury
mechanisms and to reconstruct actual events with a goal toward improving
protective devices for the motor vehicle industry and sports, among others. Id. As
Dr. Ophoven explains, biomedical engineers and clinical physicians rarely
communicated; they were largely ships passing in the night. Id.
In 2002, when Nikki was examined, the diagnosis of SBS/AHT was often
applied to cases of children, like Nikki, who had little to no signs of physical trauma
to the body or brain substance. Id. at ¶16. These cases are very complex because
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complications of cardiac arrest or acute respiratory failure can produce secondary
changes to the body such as retinal hemorrhage, cerebral edema, and hypoxic
ischemic encephalopathy (aka brain swelling) before an autopsy is performed. Id.
But in the past, these this “triad” of findings alone was considered sufficient to
confirm a diagnosis of SBS/AHT. Id.
Dr. Ophoven’s affidavit inventories some of the key research that has
prompted changes in the medical consensus with respect to SBS/AHT—most of
which only started to emerge well after 2002. See id. ¶¶19-20. Dr. Ophoven also
explains more recent systemic changes in the scientific understanding of SBS/AHT
that have occurred since 2009. See id. ¶20. For instance, in 2009, the American
Academy of Pediatrics issued a Policy Statement on SBS/AHT, significantly
changing its 2001 Policy Statement; the new Policy Statement acknowledged that
the cause of this condition is unclear, that short falls can cause the triad, and that
abuse can no longer be presumed from the presence of the triad alone.

Id.

Pediatricians have since been urged to use caution before diagnosing SBS/AHT
based on the triad.

Id.

Now, major textbooks on child abuse acknowledge

significant developments with respect to the SBS/AHT theory. Id.
Since 2002, multiple biomechanical studies have demonstrated that shaking
alone simply cannot cause sufficient force to cause subdural hemorrhage, but that
short falls, by contrast, can cause G-force (>100G) sufficient to cause subdural
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hemorrhage. Id.; see also Exhibits C & D. Thereafter, meta-analyses of SBS/AHT
literature have exposed the circularity problem with the theory; and medical
professionals, who were once high-profile proponents of the theory, have publically
reversed course, admitting that SBS/AHT can rarely be confirmed or excluded with
certainty and that physicians can no longer presume SBS/AHT from the presence of
the triad. Exhibit B at p. 20.
Dr. Ophoven explains that, because of this fundamental change in physicians’
understanding of pediatric head injury in the last 6-7 years—a sea change that has
occurred in the years since Robert Roberson’s trial—physicians, scientists, the
public, and the courts can no longer rely on opinions and testimony regarding infant
head injury from the early 2000s. Id. at ¶21. The change that Dr. Ophoven describes
involves distinct areas that apply in this case:
• The specificity of retinal hemorrhage (RH) for inflicted injury or a specific
injury mechanism has changed. Retinal hemorrhage is a clinical and
pathological finding that continues to elude clear explanation. The
mechanism of occurrence of retinal hemorrhage is not well understood and
the literature has never suggested that the presence of retinal hemorrhage with
or without subdural hemorrhage in and of itself is diagnostic of inflicted
injury. It is well recognized that retinal hemorrhage can occur in a variety of
circumstances. Severe elevation in intracranial pressure is certainly one of
those circumstances. Presence of retinal hemorrhage can persist for weeks
after birth and after injury. The cause of retinal hemorrhage cannot be
limited to traumatic injury, let alone rotational injury. To suggest that retinal
hemorrhage is diagnostic evidence of intentional injury is reckless and
not scientifically supportable at this time. The findings in the optic nerve
and retina do not provide scientific evidence to distinguish inflicted from
noninflicted injury.
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• The specificity of subdural hemorrhage (SDH) in an interhemispheric
intracranial distribution for inflicted trauma has changed. In the past subdural
blood was considered pathognomonic for torn bridging veins from
acceleration/deceleration [i.e., shaking] injury. Recent publications have
described a variety of nontraumatic conditions that can result in subdural
bleeding.
• The application of the principles of biomechanics to infant injury evaluation
has changed. Biomechanical analysis of head injury potential is an evidencebased science that is now routinely applied in injury potential analysis and
used on a regular basis in areas such as automobile and airbag safety, aviation
safety and helmet testing. In the early days of SBS it was assumed that
shaking caused shearing of nerve cells. Neuropathology studies undertaken
to understand the pathology of SBS failed to confirm the presence of diffuse
axonal injury.
Id. (emphasis added).
In light of this new scientific consensus, Dr. Ophoven reviewed the medical
testimony presented at trial. She reviewed, for instance, the transcript of the trial
testimony of Dr. Urban, M.D., Dallas County Medical Examiner who testified on
behalf of the State. Id. at ¶13. Her review of this testimony, in light of Nikki’s other
available medical records, gives rise to numerous concerns about false or misleading
testimony. Id.
For instance, Dr. Ophoven notes that Dr. Urban described the findings as
consistent with blunt force impact and shaking, but the issues surrounding the
potential to injure a 2-year-old child by shaking is now widely recognized. Id.
(citing, e.g., J Ophoven, Childhood Head Trauma: The Clinical Approach,
FORENSIC SCIENCES (Cyril Wecht ed., Bender & Co. Inc. 2008); JE Leestma, The
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so-called shaken baby syndrome (SBS), FORENSIC NEUROPATHOLOGY 596-617, 2nd
edition (CRC Press 2008)).
Additionally, as Dr. Ophoven explains, much of Dr. Urban’s testimony was
not evidence-based. Dr. Urban testified that Nikki would have been immediately
unconscious after an injury of this magnitude, describing moaning, decreased
emotion, the inability to hold a conversation, gasping for air. 43RR81. But the
current scientific consensus rejects such testimony for failing to account for the
range of possible activities the child was capable of prior to failure of autoregulation
and circulation of oxygenated blood to the brain over time. Exhibit B at ¶13. Indeed,
“lucid intervals” of up to several days between onset and collapse, when a child
appears normal, have been documented—even in cases involving impact. See, e.g,
K. Arbogast, et al., Initial Neurolgic Presentation in Young Children Sustaining
Inflicted and Unintentional Fatal Head Injuries, 116 Pediatrics 180 (2005). Dr.
Ophoven emphasizes that Dr. Urban’s failure to acknowledge the possibility of an
extended lucid interval is underscored by her concession that there could have been
an interval between the incident and respiratory failure when Nikki was lucid.
Exhibit B at ¶13.

Yet the suggestion that Nikki would have been rendered
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immediately unconscious was used to corroborate the hypothesis that Robert, the
last person alone with Nikki when she collapsed, must have caused that condition.25
Further, Dr. Ophoven critiques Dr. Urban’s description as to what reputedly
makes a child more vulnerable to shaking. Id. Dr. Urban claimed that shaking
explains these kind of severe brain injuries in children absent any skull fracture
because of “the way children are made. They are very malleable.” 43RR80. Yet
this purported factor has never been scientifically established in a child over 2 years
like Nikki—and would be thoroughly rejected now. Id. The inherent risk in shaking
a very small infant (typically fewer than 6 months old) were originally based on the
higher water content, brain immaturity, and very weak neck muscles in a newborn.
Id. The brain of a child over 2 years old, however, is closer in maturation to that of
older children/adults. Id. The brain contains more abundant myelin, 26 and the

25

Dr. Ophoven also expresses concern about the photographs of the bloody scalp,
skull, and brain surface that were admitted into evidence through Dr. Urban. Dr.
Urban did not qualify the extent of the bleeding that took place while Nikki was in
the ICU. 43RR69-86. Nikki was, at the time, suffering from abnormal clotting,
which would result in significant ongoing bleeding into the scalp and intracranial
cavity during the hours she was in care. Thus, when Dr. Urban purported that her
autopsy photos accurately reflected Nikki’s injuries, her testimony was incorrect as
a basic matter of pathology medicine, and the photos were highly misleading. Given
Dr. Urban’s failure to qualify the quantum of bleeding that was the result of injury,
Dr. Ophoven opines that this likely misled the jury to believe that the bleeding
depicted in the picture was entirely the result of the injury. Exhibit B at ¶13.

26

Myelin is a mix of proteins and other substances that creates insulation around
many nerve fibers.
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child’s increased muscle strength stabilizes the neck. Id. The ability of an adult
human to deliver a fatal injury to a child of Nikki’s size and weight by shaking has
never been verified. Id. Importantly, the neck and spine tissues of a child Nikki’s
size and weight are more vulnerable; therefore, extensive neck or spinal injuries
would have been present had Nikki’s condition been caused by violent shaking. Id.
No such injuries were found in Nikki. Contrary to the current scientific evidence,
however, Dr. Urban interpreted the absence of neck injuries as further support of the
SBS causation theory. 43RR82.
Dr. Ophoven further explains that Dr. Urban’s testimony does not address any
of the circumstances or conditions now known to cause retinal hemorrhages. Id.
These conditions include increased intracranial pressure caused by infection,
coagulation abnormalities, chest compressions, hypoxia (oxygen deprivation)—all
of which were present in Nikki’s case. Id. (citing recent medical authorities).
Next, Dr. Ophoven notes that Dr. Urban’s testimony is at odds with the fact
that the vast majority of head injuries in children Nikki’s age are in fact caused by
falls. Id. Dr. Urban’s testimony lacked any scientific basis for the determination
that the mechanism of Nikki’s head injury had to have been inflicted and thus the
result of homicide. Id.
Dr. Ophoven reviewed the statement that Robert gave about Nikki’s condition
(41RR165-169). Exhibit B at ¶13. She reviewed all of the pictures in evidence of
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the bedroom, as well as the testimony describing it. Id. In her professional opinion,
the fall that Robert described could have resulted in a severe life-threatening/lifeending injury. Id. She notes that, although such falls are rare, they are “absolutely
known to occur.” Id. At the very least, in her professional judgment, “the injury
potential from the fall, as described, should have been biomechanically evaluated
before a fall could be dismissed as a possible cause or contributing factor to her
death.” Id. No such analysis was considered, let alone undertaken.
Dr. Ophoven also concluded that “the presumption of child abuse and the
cognitive bias that accompanies such a presumption prevented the medical personnel
who treated [Nikki] and the medical examiner, Dr. Urban, who assessed the cause
of death, from reaching their conclusions based on sound science.” Id. ¶14. But at
that time, “there was widespread confidence in the ability to conclude that a child
had been injured as a result of intentional shaking.” Id.
In Dr. Ophoven’s professional opinion, a forensic review of an unexpected
deterioration in an infant/young child that comports with current prevailing
standards would require the careful, complete, and unbiased collection and
evaluation of the necessary information for the specific case at hand. Id. ¶25. This
analysis also includes the formation of a differential diagnosis, i.e., an analysis of all
possible medical causes of a patient’s symptoms or clinical condition. Id.
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Dr. Ophoven notes that, “[i]n a case of an infant with evidence of a subdural
hematoma and progressive symptoms over time, subtle alterations in the central
nervous system may not be evident to the nonmedical caregiver until the symptoms
are increasingly severe.” Id. ¶26. “In the absence of acute traumatic pattern of injury
to the body or brain or evidence of skull impact or fracture,” the medical examiner
must seriously consider “alternatives to inflicted traumatic injury” and meticulously
exclude them before rushing to conclude that the trauma was intentionally inflicted.
Id. Only after the differential diagnosis is performed, can the examiner then apply
current scientific information, experience, and, when appropriate, additional testing
to narrow the possible causes to the final opinion. Id. at ¶27.
In Dr. Ophoven’s opinion, as a trained, practicing forensic pathologist with
specialized training and experience in the evaluation, investigation, and
interpretation of childhood injuries, a careful and comprehensive forensic review
was not performed in this case to identify the possible causes of Nikki’s condition.
Id. at ¶28. Neither the medical records nor the trial testimony that Dr. Ophoven
reviewed support a conclusion that a careful or comprehensive forensic review of
Nikki was undertaken or presented to the jury at trial; this evidence would
categorically fail to satisfy current scientific standards. Id.
III.

Expert Opinions of John Plunkett Support Granting Relief.
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A trailblazer involved in advancing a scientific understanding of so-called
SBS/AHT is John Plunkett, M.D., a general and forensic pathologist with a
specialized concentration in infant head injury.

See Exhibit C at ¶1, ¶4, &

Attachment 1. This Court relied on Dr. Plunkett’s expert testimony in Ex parte
Henderson, 384 S.W.3d 833, 840-42 (Tex. Crim. App. 2012).
In 1999, Dr. Plunkett published an editorial piece examining some of the
claims then routinely made by prosecution witnesses regarding fatal head trauma in
children. Exhibit C at ¶5. He concluded that these routine claims were not
scientifically supported. Id. He published his first study related to fatal pediatric
head trauma in 2001. Id.; see also id. at Attachment 2. At the time, his data and
conclusions were viewed as heretical by some in the medical community. Id. at ¶4.
Since then, medical knowledge has evolved and now supports his early recognition
that SBS/AHT is not evidence-based. Id. at ¶6.
Dr. Plunkett explains that, although he published an initial study in the
American Journal of Forensic Medicine and Pathology in 1999, his views were still
very much in the minority in 2002 when Robert was tried, and experts willing to
examine cases and testify in a manner consistent with the scientific knowledge
presented in his study were then few and far between. Id. at ¶7.
His 1999 study reported on the results of his examination of the scientific
foundations of the following assertions that were then treated as orthodoxy:
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• A low-velocity fall cannot cause serious injury or death;
• The location of subdural hematoma (SDH) indicates an ultimate cause of the
injury (accidental versus inflicted);
• A child with an ultimately fatal head injury does not have a period of time
during which he/she appears to be “normal”, i.e., have a lucid interval; and
• Retinal hemorrhage (RH) with specific characteristics indicates an ultimate
cause, i.e., accidental versus “shaken baby syndrome”.
Id. at ¶9. Dr. Plunkett’s study demonstrated that these assertions were scientifically
unsound and not based on acceptable reasoning or methodology. Id. at ¶12. He did
so by analyzing the U.S. Consumer Products Safety Commission (CPSC) database
for fatal head injuries associated with the use of playground equipment and showed
that: (1) a low-velocity impact can cause fatal head injury; (2) a lucid interval can
occur before the symptoms of a fatal head injury become apparent; (3) subdural
hematoma in a particular location does not indicate an ultimate cause; (4) and retinal
hemorrhaging with particular characteristics does not indicate whether the injury
was “accidental” or “inflicted.” Id.
After his study was published, as Dr. Plunkett reports, Dr. Jennian Geddes, a
neuropathologist from London, and other neuroscientists studied traumatic axonal
injury (damage to the nerves in brain cells) as a causative mechanism for infant brain
damage in a series of articles published in 2001-2003. Id. at ¶16. Dr. Geddes and
her co-authors also examined hypoxia/anoxia as a potential cause for SDH and RH
in subsequent studies. Id. Their research demonstrated that damage to the nerve
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fibers of the brain causes a specific type of injury called “axonal injury.” Id. It is
now known that such damage may be due to mechanical forces; a variety of
infections and metabolic abnormalities; inherited disorders; and anoxia or hypoxia—
types of oxygen-deprivation. Id. at ¶17. As Dr. Plunkett teaches, impact, the
collision of two solid objects, is one type of mechanical force or load. at ¶14.
Impulsive loading, which is motion remote from the applied force, is a second type
of mechanical load. Impact causes a local effect such as a bruise or a fracture, and
physical wave propagation. Id. A fall to the ground, striking the head, is an example
of an impact. Impulsive loading of the head causes differential acceleration of the
brain relative to the scalp and skull. Id. The head motion associated with whiplash
is an example of impulsive loading. Id. A head impact also invariably causes
impulsive loading unless the force is applied exclusively through the center of mass
and the head is not tethered to the body by the neck. Id. In contrast, impulsive
loading causes only remote damage, no local or contact phenomenon, and no wave
propagation. Id. All injury patterns associated with impulsive loading are also found
with impact; however, not all injuries associated with impact are found with
impulsive loading. Id.
As Dr. Plunkett reports, after these studies were published, neuroscientists and
physiologists began analyzing the mechanical causes for brain nerve fiber damage
using sophisticated experimental techniques. Id. at ¶15. These studies have led to
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the concept of “diffuse axonal injury” (DAI). Id. Current medical understanding is
that the way nerve fibers are stretched and the damage that can result therefrom
involves a complex interplay of variables. Id. Also, although neuroscientists
initially used the concept of DAI to describe the effects of mechanical trauma,
seemingly identical damage is found in a number of other conditions, including
anoxia—or “respirator brain”—a condition that can occur when a person is kept
alive on a ventilator for a period of time after collapse (as was the case with Nikki).
Id. Therefore, in assessing causation in cases like this, Dr. Plunkett clarifies that it
is imperative to differentiate traumatic axonal injury (“TAI”) from anoxic axonal
injury (“AAI”), but this is not always possible—even today. Id. In 2011, a study of
24 children under the age of 3 found that experts could not distinguish between
natural and traumatic causes of death even using the most sophisticated
methodology. Id. As Dr. Plunkett reports, the authors had to conclude: “Children
who did not sustain head trauma but who survive resuscitation to linger on ventilator
support may have extensive axonal staining that may be interpreted as false-positive
evidence of traumatic injury.” Id. (quoting study). That is, neuroresearchers now
understand that the very treatment that a child presenting with head injuries
receives can be what causes the condition that is later interpreted as evidence
that the injuries were caused by inflicted trauma. Id. Therefore, under the
current scientific paradigm, physicians should be extraordinarily cautious about
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interpreting traumatic brain injury based solely on the state of the brain observed
after death. Id. at ¶16.
Dr. Plunkett is among the few forensic pathologists and certainly one of the
first who worked in a cross-disciplinary fashion with experts in biomechanics. He
and Professor Werner Goldsmith discussed the relevance of the principles of
biomechanics to infant injury evaluation in an article published in the American
Journal of Forensic Medicine and Pathology in 2004. Id. at ¶11. Many, if not most,
non-physicians assume that physicians, skilled in the art of medicine, must have
particular knowledge of injury mechanisms. But Dr. Plunkett’s work demonstrates
how this assumption is wrong. Id. He notes that medical schools and post-graduate
residency programs (except for orthopedic surgery, physical medicine/physiatry,
and occasionally neurosurgery and vascular surgery) do not teach injury mechanics.
Id. Therefore, few practicing physicians in 2002 understood how biomechanics can
help explain injuries. Id. at ¶12.
Since 2002, the ability to rely on the specificity of various signs and symptoms
to diagnose inflicted head trauma divorced from the findings of biomechanics has
been rigorously challenged. Id. at ¶17. As a result, a number of different mechanical
and physiological causes, including impact trauma, natural disease, hypoxia/anoxia,
and inherited abnormalities of metabolism, have been identified as potential causes
of the identical clinical signs and symptoms long associated with SBS. Id. These
66

different causes are the “differential diagnosis” that should be made. Id. It is rare
in medicine to have only a single cause for a clinical finding. Id. As Dr. Plunkett
explains, it is necessary to have a differential diagnosis when evaluating anyone who
presents to the physician’s office or hospital with apparent head trauma or who dies
and is autopsied. Id. There are, for instance, no “intent” receptors in the brain or
eye. Id. Neither structure knows whether a brain condition was caused by an
intentional impact, by an accidental impact, by anoxia (lack of oxygen), or by any
of a variety of natural diseases. Id. “Intent” does not determine the physiological
response of the brain or the eye to an injury. Id.
Dr. Plunkett identifies some of the many medical conditions that cause the
“triad” of symptoms formerly seen as a “classic” indication of SBS/AHT:
• A variety of infections caused by bacteria and viruses;
• Breakthrough bleeding associated with cortical venous thrombosis (CVT),
sagittal sinus thrombosis (SST), or other large-sinus thrombosis;
• Inborn errors of metabolism such as glutaric aciduria;
• Inherited or acquired coagulation abnormalities, such as hypofibrinogenemia,
Vitamin K deficiency, or thrombocytosis;
• Structural abnormities such as an arachnoid cyst or increased extra-axial fluid;
• Vascular malformations such as, but not limited to, AV malformations; and
• Poorly understood inflammatory processes such as hemophagocytic
lymphohistiocytosis.
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Id. at ¶18. Many physicians who completed their training before 2002 however are
not aware that these conditions may imitate mechanical trauma unless they are
familiar with current scientific literature. Id. at ¶19. The theory that “shaking”
causes traumatic brain injury was deeply entrenched in 2002. Id. at ¶20. As Dr.
Plunkett explains, “the levels of acceleration humanly achievable by an adult
shaking an infant are lower by an order of magnitude than those known to cause
brain injury.” Id. And additional research, published in 2005, established that
shaking a toddler—like Nikki—generates ten times less acceleration than shaking
an infant, making the already improbable shaking mechanism even less likely in a
case like this one. Id.
Moreover, further scientific study supports the conclusion that a “shaking”
capable of causing actual brain damage is likely to be associated with significant
structural neck damage. Id. at ¶21. Again, no such injuries were found in Nikki—
but, relying on the old SBS paradigm, Dr. Urban interpreted the absence of neck
injuries as supporting the SBS causation theory. 43RR82.
Dr. Plunkett reports that large-scale, government-initiated inquiries in 2007
reflect scientific concerns about SBS diagnoses. Exhibit C at ¶22. In Canada, the
Deputy Chief Coroner has indicated that any “moral, ethical and just society” had a
responsibility to review all convictions in which “shaking” was stated to be the
mechanism of injury. Id. That recommendation was subsequently adopted. Id. In
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the United States, courts are no viewing SBS diagnoses with great skepticism. In
2014, a federal judge called SBS “more an article of faith than a proposition of
science.” Id. (quoting Del Prete v. Thompson, 10 F. Supp. 3d 907 (N.D. Ill. 2014)).
Later that year, in another “shaken baby” case, a New York court ruled “the
mainstream belief in 2001–2002, espoused by the Prosecution’s expert witnesses at
Trial, that children did not die from short falls, has been proven to be false.” Id.
(quoting People v. Bailey, 999 N.Y.S.2d 713, 729 (Cnty. Ct. 2014)).
Additionally, Dr. Plunkett reports recent research into the efficacy of
“confessions” as a tool for validating a medical hypothesis. Id. This research
supports the conclusion that confessions and statements of alleged perpetrators are
inadequate to prove what caused a particular injury or condition. Id. (citing sources).
Confessions are simply not scientific evidence; an investigation into the underlying
events to which the confession refers is essential. Id. Meanwhile, scientific
investigation has yielded reasons to be increasingly skeptical about the reliability of
confessions.

Id. (Kassin SM, Meissner CA, Norwick RJ, “I’d know a false

confession if I saw one”: A comparative study of college students and police
investigators, Law and Human Behavior 2005;29:211-27; “False confessions”, from
the

Innocence

Project,

available

http://www.innocenceproject.org/causes/falseconfessions.php.).

at:

One review of

child abuse literature spanning several decades found only 11 cases that involved
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both confessions to shaking and no signs of impact; but even in those cases, a finding
that SBS necessarily caused the condition in question would be baseless. Id. Other
studies have demonstrated that confessions did not reliably match the recorded
medical findings, suggesting either that a confession may have understated the
actions or that the shaking to which the accused confessed had nothing to do with
the medical explanation for the collapse. Id. For someone with documented
cognitive disabilities like Robert’s, a confession has even less value.27

27

Robert’s statement about shaking Nikki when she was unconscious to try to wake
her up is hardly a “confession” to the act of violently shaking her to death, which
was the State’s theory of causation. But his statement was nevertheless used against
him after law enforcement urged him to come up with something other than the fall
from the bed to explain Nikki’s serious injuries. 41RR170. As Judge Posner has
noted, “[a] confession so induced is worthless as evidence, and as a premise for an
arrest.” Aleman v. Vill. of Hanover Park, 662 F.3d 897, 907 (7th Cir. 2011) (Posner,
J.) (rejecting as evidence a confession from a parent in a so-called shaken baby case).
When parents are pressed to explain a child’s serious injuries—while still in shock
at finding their child severely injured—they are easily manipulated and naturally
search their memories for some explanation, something they may have done wrong
even. Id. at 902. Research confirms that emotionally challenged individuals (such
as Robert) are particularly susceptible to the pressures of interrogations. See, e.g.,
Richard A Leo & Deborah Davis, From False Confession to Wrongful Conviction:
Seven Psychological Processes, 38 J. PSYCHIATRY & L. 9, 38-40 (2010). Therefore,
any suggestion that Robert’s reputed “confession” in any way corroborates the
State’s theory is unavailing. Robert’s statements reflect his cognitive impairments
and thus his inability to provide a sophisticated analysis of how Nikki’s symptoms
manifested themselves and his limited understanding of what to do when faced with
her alarming condition.
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Additional research supports the conclusion that the SBS theory that was used
to convict individuals like Robert does not withstand scrutiny because it “fails to
meet minimally acceptable scientific evidentiary standards.” Id. at ¶22.
Dr. Plunkett’s statement inventories the prevailing beliefs in 2002 (when
Robert was tried) that have proven to be incorrect and are at odds with the current
scientific paradigm:
• In 2002, many physicians taught other physicians that:
a. A low-velocity fall cannot cause serious injury or death;
b. The location of SDH indicates an ultimate cause of the injury
(accidental versus inflicted);
c. A child with an ultimately fatal head injury does not have a period of
time during which he/she appears to be “normal”, i.e., have a lucid
interval; and
d. Retinal hemorrhage (RH) with specific characteristics indicates an
ultimate cause, i.e., accidental versus “shaken baby syndrome.”
Scientific studies have now shown these assertions to be incorrect. Id. at ¶25 (citing
studies). More specifically:
• In 2002, it was a prevailing belief among physicians that diffuse axonal injury
(“DAI”) was the mechanism of damage in infant head injury. This was wrong.
Importantly, even strong proponents of the “shaking” etiology now
acknowledge that the “the widespread cerebral and axonal damage in [abusive
head trauma] cases is ischemic rather than directly traumatic.” Id. at ¶26
(quoting Dias MS, The Case for Shaking, in Child Abuse and Neglect,
Diagnosis, Treatment and Evidence 362, 368 (Carole Jenny, ed., 2011)).
• In 2002, a practicing physician or pathologist rarely if ever requested a
biomechanical analysis of a potential injury mechanism. In 2016, such an
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analysis is mandatory, because it is now known that the findings historically
associated with shaking may be caused by household accidents and lowvelocity falls. Id. at ¶27 (citing Plunkett J. Fatal pediatric head injuries
caused by short distance falls, Am J Forens Med Pathol 2001;22:1-12).
• In 2002, many physicians believed the only consideration in the differential
diagnosis of infant head injury was “shaking” or “shaking with impact”, a
“motor vehicle accident”, or a “fall from a multi-story building”. Physicians
who testified at Robert’s trial asserted that it was “impossible” for a short fall
to cause the injuries at issue in this case. See 42RR at 18; 42RR at 84, 85; see
also 42RR at 108 (claiming shaking had to be the mechanism of injury
because “There had to have been something more than just impact.”) Id. at
¶28.
•

Likewise, physicians in 2002 rarely thought of the various natural diseases,
such as severe infections, that might mimic inflicted trauma. By 2016, the
clinical consensus, as reflected in many resources cited and discussed in Dr.
Plunkett’s affidavit, requires that the differential diagnosis include not only
low-level falls, but also a variety of natural diseases and hypoxia/anoxia. Id.
at ¶29.

• In 2002, it was a prevailing belief among physicians that “shaking” caused
SDH, RH, and brain swelling. In 2016, this belief is not supportable. Further,
if it were possible for “shaking” to cause brain damage, in such instances it is
likely that the infant will have significant structural neck damage. There has
never been a reliable report of such damage. Id. at ¶29.
• In 2002, physicians used “confessions” to validate “shaking” as a brain injury
mechanism divorced from a methodology that comports with the current
clinical consensus. In 2016, a variety of sources, resources, and publications
indicate that a “confession,” without other evidence, should not be used to
confirm a theory of causation. Id. at ¶30 (citing authorities).
• Before 2002, very few publications scientifically studied “shaking” as a
mechanism of infant brain injury. Articles analyzing the legal evidentiary
basis of this mechanism came even later, beginning in around 2003, as did
calls to reexamine the mechanism as a medical diagnosis. Arguably, as Dr.
Plunkett attests, the most comprehensive analysis of the evidentiary basis was
not published until 2012. Id. at ¶31 (citing multiple authorities).
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In short, Dr. Plunkett explains that the changes in the relevant scientific paradigm
since Robert’s trial are fundamental. The SBS/AHT theory that was used to convict
him of capital murder has been undermined by new and different scientific
understanding.
IV.

Expert Opinions of Ken Monson Support Granting Relief.
Ken Monson is a professor of Mechanical Engineering at the University of

Utah; his particular area of expertise is the study of the brain’s behavior at a cellular
and vascular level during, and in the wake of, trauma. Exhibit D at ¶¶1-2. Dr.
Monson has extensive experience and knowledge of how research in his field came
to influence the medical understanding of traumatic brain injuries and has gradually
educated the child abuse community about how short-distance falls can kill children.
Id. at ¶7. His own research has established that, in some short-fall scenarios, the
accelerations measured in units of G approach, and even exceed, the estimated
thresholds for brain injury (estimated variously at 50-160 Gs). Id. This Court relied
on Professor Monson’s testimony in deciding Ex parte Henderson, 384 S.W.3d 833,
840-41 (Tex. Crim. App. 2012).
Dr. Monson reviewed the testimony of all medical professionals who testified at
trial. Id. at ¶¶4-5. He noted that each of them dismissed the concept that a fall from a
relatively short height could have caused the injuries that Nikki sustained. Id. at ¶5.
Contrary to the testimony provided at trial, Dr. Monson explains that there are
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reports of children who have been seriously injured from short falls. Id. at ¶6. Thus,
biomechanical research supports the idea that short falls, in some instances, may
produce serious injury when a child falls in such a way that their head is exposed to
the full energy of the fall.

Id.

Dr. Monson surveys biomechanical research

undertaken since the time of Mr. Roberson’s trial in 2002-early 2003 that reinforces
that conclusion. Id. (citing Mertz, H. J., and A. L. Irwin. Biomechanical and scaling
bases for frontal and side impact injury assessment reference values. STAPP. CAR.
CRASH. J. 47:155-188, 2003; Mertz, H. J. Anthropomorphic Test Devices. In:
Nahum, A. M.; Melvin, J. W., eds. ACCIDENTAL INJURY: BIOMECHANICS

AND

PREVENTION. New York: Springer, 2002, Table 4.7; Melvin, J. Injury assessment
reference values for the CRABI 6-month infant dummy in a rear- facing infant
restraint with airbag. SAE International Congress and Exposition. Detroit,
Michigan: SAE International, Warrendale, Pennsylvania; 1995. Klinich, K., et al.
Estimating infant head injury criteria and impact response using crash
reconstruction and finite element modeling. STAPP. CAR. CRASH. J. 46:165-194,
2002).
Dr. Monson also describes Dr. Plunkett’s study, which published details of a
well-documented, videotaped fall of a 23-month-old child. Id. at ¶7. The study
involved a child who had fallen from a play structure in the garage with her feet
initially 28 inches above the ground. Based on these details and the actual videotape,
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another biomechanical engineer, Dr. Chris Van Ee, reconstructed the accident with
a crash test dummy. From his reconstruction, Dr. Van Ee reported “an average value
of 125 G of peak acceleration associated with this case” (Van Ee, C., et al., Child
ATD Reconstruction of a Fatal Pediatric Fall, ASME International Mechanical
Engineering Congress & Exposition, November 13-19, 2009). Id. As Dr. Monson
explains, Dr. Plunkett’s analysis shows that a fall producing a peak acceleration of
125 G is sufficient to cause fatal injuries. Id. While the fall in the present case would
not be expected to cause accelerations this high (assuming that the height estimate
of 22-24 inches provided by the detective is correct), the lowest value required to
produce serious injury is not known. Id.
Dr. Monson applied these same biomechanical principles in the case of People
v. Bailey, a New York case decided in 2014. Id. at ¶8. In Bailey, he testified that he
had calculated the acceleration that could have been generated if the toddler in
question had fallen from a standing position on an 18-inch highchair. Id. In
producing this calculation, he “conservatively estimated the child’s fall height to be
approximately 3 feet, based on the height of her center of mass rather than the height
of her head.” Id. Assuming a worst-case scenario, in which the head was exposed
to the full energy of the fall, he then “estimated that such a fall would generate 89 to
149 G – well within the range of estimated thresholds for brain injury (50-160 G)
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and in the same range as the accelerations that actually produced death in the
videotaped short fall case (125 G).” Id.
Biomechanics now teaches the proper method “for estimating accelerations
from a fall.” Id. at ¶9. That approach “includes assessing the height of the fall,
determining the mass of the falling object, and calculating the force of the impact
that stops the momentum of the fall.” Id. “The force generated by the impact with
the floor depends, in part, on the duration of the impact, that is, the duration of time
in which the floor would be in contact with the head.” Id. Only recently, after M.T.
Prange published on the topic in 2004 has research been available that quantifies the
duration of the impact of an infant head against a stiff surface (which differs from
the duration that would be observed with an adult head because the infant skull is
softer). Id. (citing Prange, M.T., et al., Mechanical properties and anthropometry
of the human infant head, 48 STAPP. CAR CRASH J. 279, 2004)). Dr. Monson notes
that additional research has since reported impact duration in the toddler head and
shown that the toddler head is stiffer than that of an infant but softer than that of an
adult. Id. (citing Loyd, A. M. Studies of the Human Head from Neonate to Adult:
An Inertial, Geometrical and Structural Analysis with Comparisons to the ATD
Head: Duke University, 2011)).
Dr. Monson critiques the investigation that was undertaken in this case with
respect to the reported fall. Id. at ¶10. The investigation did not include the
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measurements needed to support reliable calculation of potential accelerations. Id.
While the mattress and box spring are shown on top of cinder blocks, no
measurements were made:

50RRS-29.
Dr. Monson reports that, were sufficient information available, he could make
calculations—but they would be dependent, in part, on research regarding the
estimated impact duration of a toddler’s head against a stiff surface, published in
2004 and afterwards.

Id.

“Based on the estimated 22-24 inch bed height,

accelerations calculated assuming a worst case scenario would be expected to exceed
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the lower range of injury thresholds.” Id. “Increases in fall height would, of course,
lead to higher possible accelerations.” Id.
Aside from rebutting the concept that short-distance falls cannot cause serious
head injuries in children, Dr. Monson also applied his expertise in biomechanics to
the SBS theory of causation the State relied on at trial. Id. at ¶12. Dr. Monson
critiques the testimony of the medical examiner, Dr. Urban, who opined that shaking
played a significant role in Nikki’s death. Id. Dr. Monson challenges Dr. Urban’s
conclusions by recourse to experiments demonstrating that shaking is an unlikely
cause of brain injury. Id. at ¶¶13-14. These studies emerged in the biomechanical
field well before Robert’s trial in 2002-2003 but were not heeded by the medical
community until more recently. Id. at ¶13. Indeed, this research was flatly dismissed
by many. Id. However, as Dr. Monson reports, earlier studies showing that “short,
non-rotating falls can also produce angular accelerations well above those associated
with shaking; specifically, a 1 foot drop onto concrete produces accelerations similar
to those associated with violent shaking[,]” have recently been confirmed. Id. (citing
Sullivan, S., B. Coats, and S. S. Margulies. Biofidelic neck influences head
kinematics of parietal and occipital impacts following short falls in infants. Accident
Analysis & Prevention 82:143-153, 2015).
Dr. Monson emphasizes particularly significant research published in 2005
showing that shaking a 24-pound toddler generates approximately 10 times less
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angular acceleration than does shaking an infant. Id. at ¶15 (citing N.G. Ibrahim, B.
Coats, & S.S. Margulies, The Response of Toddler and Infant Heads During
Vigorous Shaking, 22 J. NEUROTRAUMA 1207, 2005)). Other work, reflecting
cross-disciplinary collaboration, has established how physicians (like Dr. Urban)
who theorized that shaking could produce subdural hematoma in children have been
misguided. Id. at ¶16. This work shows that levels of acceleration produced in the
experiments and in the car accidents were significantly higher than those humans can
produce with shaking. Id.
Dr. Monson teaches that, because any shaking-induced loading of the brain
clearly must be applied through the neck, the general lack of neck injury in purported
shaking cases has now been recognized as seriously undermining the SBS theory.
Id. at ¶17. Multiple studies, published since Robert’s trial, “suggest that neck injury
should be occurring at least commonly as part of injuries reported due to violent
shaking, yet few such cases has been reported.” Id.
Based on this body of knowledge, Dr. Monson concludes that “shaking did
not play a role in Nikki’s injuries.” Id. at ¶18 (emphasis added).
Moreover, Dr. Monson concludes that “the approximate distance associated
with the fall off the bed could have played a significant role in Nikki’s injuries.” Id.
at ¶19.
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Finally, Dr. Monson concludes that multiple causes could explain the injuries
that Nikki sustained. Id. at ¶20. But from the perspective of biomechanics, “there
is no evidence to differentiate between” the various possibilities, “except to indicate
that shaking is an unlikely causative mechanism.” Id.
In sum, perhaps the one thing that can be said with a reasonable degree of
certainty is that the State’s theory as to what caused Nikki’s death—violent
shaking—is plainly wrong.
LEGAL STANDARDS
This is a subsequent application for a writ of habeas corpus in a capital case.
As such, Article 11.071(5) applies.
Under Article 11.071 of the Texas Code of Criminal Procedure, a court can
consider the merits of a subsequent application for habeas relief if:
the current claims and issues have not been and could not have been
presented previously in a timely initial application or in a previously
considered application filed under this article or Article 11.07 because
the factual or legal basis for the claim was unavailable on the date the
applicant filed the previous application.
TEX. CODE CRIM. PROC. art. 11.071, § 5(a)(1). Alternatively, a court may
consider the merits of a subsequent application for habeas corpus if:
by a preponderance of the evidence, but for a violation of the United
States Constitution no rational juror could have found the applicant
guilty beyond a reasonable doubt.
TEX. CODE CRIM. PROC. art. 11.071, § 5(a)(2).
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Article 11.073 provides a new legal basis for habeas relief “where the
applicant can show by the preponderance of the evidence that he or she would not
have been convicted if the newly available scientific evidence had been presented at
trial.” Ex parte Robbins, 478 S.W.3d 678, 690 (Tex. Crim. App. 2014). The
applicant must also establish “that the facts he alleges are at least minimally
sufficient to bring him within the ambit of the new legal basis for relief.” Ex parte
Oranday-Garcia, 410 S.W.3d 865, 867 (Tex. Crim. App. 2013).
Article 11.073 provides for a procedure related to certain scientific evidence
that “(1) was not available to be offered by a convicted person at the convicted
person’s trial; or (2) contradicts scientific evidence relied on by the state at trial.”
TEX. CODE CRIM. PRO. art. 11.073(a). The Court may grant relief on an application
for a writ of habeas corpus filed in the manner provided for by, inter alia, Article
11.071. The application must contain specific facts indicating that:
(A) relevant scientific evidence is currently available and was
not available at the time of the convicted person’s trial because the
evidence was not ascertainable through the exercise of reasonable
diligence by the convicted person before the date of or during the
convicted person’s trial; and
(B) the scientific evidence would be admissible under the Texas
Rules of Evidence at a trial held on the date of the application; and
(2) the court makes the findings described by Subdivisions (1)(A) and
(B) and also finds that, had the scientific evidence been presented at
trial, on the preponderance of the evidence the person would not have
been convicted.
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Id. art. 11.073(b).
Because this is a subsequent application, Robert must also show that “a claim
or issue could not have been presented previously in an original application” because
it is “based on relevant scientific evidence that was not ascertainable through the
exercise of reasonable diligence by the convicted person on or before the date on
which the original application or a previously considered application, as applicable,
was filed ” Id. art. 11.073(c). In making the determination
as to whether relevant scientific evidence was not ascertainable through
the exercise of reasonable diligence on or before a specific date, the
court shall consider whether the field of scientific knowledge, a
testifying expert’s scientific knowledge, or a scientific method on
which the relevant scientific evidence is based has changed since:
(1) the applicable trial date or dates, for a determination made
with respect to an original application; or
(2) the date on which the original application or a previously
considered application, as applicable, was filed, for a determination
made with respect to a subsequent application.
Id. art. 11.073(d).
The inquiry focuses on “the State’s evidence” at trial regarding cause of death.
Robbins, 478 S.W.3d at 690.
Article 11.073 took effect on September 1, 2013 and was thus unavailable
when Robert’s prior state habeas applications were filed. Therefore, Article 11.073
provides a new “legal basis” for the claim that new scientific evidence establishes
by a preponderance of the evidence that he would not have been convicted, and
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Article 11.071(5)(a)(1) authorizes the litigation of this claim in the instant
application. 28
On December 9, 2009, in Ex parte Chabot, 300 S.W.3d 768 (Tex. Crim. App.
2009), this Court recognized that the State’s unknowing presentation of false
testimony could violate a defendant’s due process rights. This is a new legal basis
of relief that was previously unavailable to Robert when he filed his prior state
habeas applications. See Ex parte Chavez, 371 S.W.3d 200, 207 (Tex. Crim. App.
2012). As such, Article 11.071(5)(a)(1) authorizes the litigation of this claim in the
instant application.
With respect to the actual innocence claim, Article 11.071 section 5(a)(2)
authorizes this litigation because, by a preponderance of the evidence, but for a
violation of the United States Constitution, no rational juror could have found the
applicant guilty beyond a reasonable doubt. In the alternative, section 5(a)(1)
authorizes this claim because the factual predicate for challenging the SBS-triad was
unavailable when Robert filed his pro se state habeas application.

28

Alternatively, the factual basis of the claim was unavailable at the time of the last
state habeas application, because the new consensus in the medical community that
the presence of the triad is insufficient proof of SBS/AHT was not sufficiently
developed to form the factual predicate of a due process claim when Robert’s initial
or subsequent pro se state habeas petitions were filed.
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With respect to the federal due process claim, Article 11.071 section (5)(a)(1)
and (5)(a)(2) authorize this claim, because the factual predicate for this claim—the
consensus in the medical community that the presence of the triad does not prove
SBS/AHT—was not sufficiently developed to form the factual predicate of a due
process claim when Robert’s previous state applications were filed.
ARGUMENT
Robert Roberson is entitled to relief on the following four claims:
• New scientific evidence establishes by a preponderance of the evidence under
Article 11.073 that Robert Roberson would not have been convicted.
• Because the State relied on false, misleading, and scientifically invalid
testimony, Robert Roberson’s right to due process under Ex parte Chabot and
Ex parte Chavez was violated.
• Robert Roberson is entitled to habeas relief under Herrera v. Collins because
he is innocent of capital murder.
• Robert Roberson is entitled to habeas relief because his right to due process
under federal constitutional law was violated.
I.

Robert Roberson Is Entitled to Relief under Article 11.073.
Robert Roberson easily satisfies the prerequisites for relief under Article 11.073.
A. The current scientific understanding of SBS/AHT was not available at
the time of trial, and it contradicts scientific evidence the State relied on
at trial.
The scientific evidence at issue here “was not available to be offered by a

convicted person at the convicted person’s trial” and it “contradicts scientific
evidence relied on by the state at trial.” TEX. CODE CRIM. PROC. art. 11.073(a).
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Either is a basis for granting relief. Robert’s trial began on September 4, 2002 and
ended with sentencing on February 14, 2003. 6RR1; 49RR46. The new scientific
understanding, described in the experts’ sworn statements submitted with this
application, did not emerge until well after that time. See Exhibits A-D. As Dr.
Plunkett explains, the most comprehensive analysis of the evidentiary basis for
rejecting the premises of SBS/AHT was not published until 2012. Exhibit C at ¶31.
Moreover, the scientific evidence contained in the affidavits and declarations
filed with this application clearly contradicts the scientific evidence the State relied
on at trial. The State relied on, and the defense conceded to, a theory that “blunt
force trauma” in the form of SBS caused Nikki’s death. See, e.g., 43RR78-79; 43RR
86; 41RR57-61. Highly qualified experts now attest that the very concept of SBS
has been utterly undermined. See, e.g., Exhibit B at ¶22. The change was gradual,
but fundamental. See, e.g, Exhibit C at ¶25-32 (delineating fundamental changes in
medicine’s understanding of pediatric head injury since 2002 and accelerating after
2005). New research has engendered serious concerns in the medical, pathological,
and biomechanical literature that scientifically rebut the SBS/AHT premise that
findings of retinal hemorrhage and subdural hemorrhage can be diagnostic of
shaking or rotational injury in small infants and children. Exhibit B at ¶22. Sound
clinical evidence and biomechanical research also now question the theory that
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shaking an infant—let alone a toddler like Nikki—can create enough force to cause
retinal hemorrhage and subdural hematoma. Id.; see also Exhibit D.
Examining forensic pathologists now understand that they must render an
independent differential diagnosis in the process of determining cause and manner
of injury. Exhibit B at ¶23. Blunt force trauma can be the result of accidental or
inflicted injuries or natural causes; therefore, speculation about how a child suffered
a traumatic brain injury should be limited, and opinions should be based on verifiable
clinical and scientific evidence. Id.; see also Exhibit C at ¶19 (listing seven different
types of natural causes that can mimic the “triad”); see also Exhibit A at ¶7. For
instance, diffuse brain injury following an episode of choking can result in diffuse
brain swelling, subdural hemorrhage, and retinal hemorrhage. Exhibit B at ¶23. If
such an event occurs in a child with a pre-existing pathology, the likelihood increases
that there will be a combination of findings that can mimic SBS/AHT. Id. Multiple
disorders now known to cause Nikki’s condition are reflected in Nikki’s medical
records—including increased intracranial pressure from infection, coagulation
abnormalities, chest compressions, and hypoxia or oxygen-deprivation. Exhibit B
at p. 16; Exhibit A at ¶7.
As Dr. Bonnell explains, when viewed through the lens of contemporary
scientific understanding, Nikki’s specific medical profile and the autopsy slides
support the conclusion that, within a reasonable degree of medical certainty,
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meningitis due to middle ear infection could not be ruled out as the cause of Nikki’s
death. Exhibit A at ¶7. Additionally, within a reasonable degree of medical
certainty, the non-visible injuries to the scalp and shoulders that were visible only
after Nikki’s head was shaved at the hospital could have occurred before Robert took
custody of her the night of January 30th and then developed until they ultimately
became symptomatic (i.e., she appeared unresponsive) the next morning.

Id.

Finally, although the fall that Robert described could have been symptomatic of a
serious illness that was the ultimate cause of Nikki’s death, recent literature confirms
that fatal injuries can occur from short falls of less than three feet in height, as
occurred here. Id.; see also Exhibit B at ¶20; Exhibit C at ¶¶9-12; Exhibit D at ¶7.
Contemporary medical science now recognizes that a forensic review of an
unexpected deterioration in a young infant/child requires a careful, complete, and
unbiased analysis. Where there is an absence of evidence of skull impact or fracture,
as there was here, alternatives to inflicted traumatic injury must be sought and
excluded if the analysis is to comport with contemporary clinical standards. After
the differential diagnosis is performed, the examiner then applies current scientific
information, experience, and, when appropriate, additional testing to narrow the
possible causes to the final opinion or interpretation. Exhibit B at ¶23; Exhibit A at
¶7. That kind of scientifically sound differential diagnosis was not undertaken here.
Instead, as Dr. Bonnell concludes, “the medical personnel in this case seemed to
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adopt the presumption that child abuse was the root cause from the outset, that
presumption appears to have imposed a cognitive bias that prevented them from
investigating all reasonable possible causes of death either before or after her death.”
Exhibit A at ¶8.
Robert has thus satisfied the requirements of Article 11.073(a).
B. The relevant scientific evidence was not ascertainable through the
exercise of reasonable diligence when Robert Roberson’s previous
habeas applications were filed.
The new scientific evidence presented in this application was not
ascertainable through the exercise of reasonable diligence when his former habeas
counsel filed his initial application under Article 11.071 on December 13, 2004 or
when he filed a pro se successive application in 2005. As explained above, the new
scientific understanding has been steadily evolving. As Dr. Plunkett, the leading
researcher in this field, notes, the fundamental changes suggested by his research did
not begin to take root in any significant way until after 2007; and the most
comprehensive analysis of the evidentiary basis for questioning SBS/AHT was not
published until 2012. Exhibit C at ¶6, ¶31.
Critically, that a handful of practicing physicians, like Dr. Plunkett, may have
understood the significance of the teachings of biomechanics by 2002 does not mean
that, under Texas law, this cutting-edge, cross-disciplinary science was reasonably
ascertainable at that time or in 2005. The dawning shift was first recognized by the
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American Academy of Pediatrics in 2009 when it changed its position, stating that
“mechanisms and resultant injuries of accidental and abusive head injury overlap …
[and] there is no single or simple test [such as the triad] to determine the accuracy
of the diagnosis.”29
Additionally, in assessing this requirement, the legislature specifically
directed courts to focus on whether the scientific knowledge or methodology has
changed, as opposed to the science itself—thereby recognizing that the relevant
scientific community does not automatically learn of or accept scientific advances.
It can take years for new methodologies to be tested, debated, and ultimately
accepted as a new consensus. Cf. Henderson, 384 S.W.3d at 837 n.3 (Cochran, J.,
concurring) (“Science . . . advances, changes, and evolves constantly.”). For years
after Robert’s trial, those challenging the SBS/AHT orthodoxy were deemed
incompetent, greedy, and even indifferent to child abuse by other members of the
medical community. See, e.g., Robert M. Reece, et al., The Evidence Base for
Shaken Baby Syndrome: Response to Editorial from 106 Doctors, 328 BRIT. MED. J.
1316, 1316 (2004) (arguing that SBS skeptics have a “worrisome and persistent bias
against the diagnosis of child abuse in general”).

29
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http://pediatrics.aappublications.org/content/123/5/1409.
89

available

at

As for Robert himself, he has been incarcerated on Texas’s death row since
his conviction in 2003. He has suffered multiple traumatic brain injuries and his
cognition is impaired. See, e.g., 47RR61. He has no medical training and no ability
to keep up with new developments and medical research regarding SBS/AHT. Nor
is Robert a lawyer. But news that SBS was being recognized for the junk science
that it is finally reached him in March 2014. So he wrote to his appointed lawyer
entreating him to look into this development as a way to establish his innocence,
which he had long maintained. App3 15-16. But the appointed lawyer to whom
Robert had sent this plea for help—a lawyer who had represented him in both his
state and federal habeas proceedings and has since withdrawn—did not pursue this
avenue of relief. App3 17.
Yet, by April 2014, when Robert’s former counsel brushed aside Robert’s
suggestion that his lawyer look into new scientific developments in SBS cases, this
Court had already entered a stay of execution in a similar case—after finding that
new scientific evidence had cast considerable doubt on the causation theories used
to convict caregivers of the death of a child. See, e.g., Henderson, 384 S.W.3d at
833-34 (remanding for new trial where new developments in the science of
biomechanics led the medical examiner who had testified at trial to attest that he now
believes “there is no way to determine with a reasonable degree of medical certainty

90

whether [the decedent’s] injuries resulted from an intentional act of abuse or an
accidental fall”).
In April 2016, undersigned counsel was retained to investigate the reliability
of the forensic science forming the basis of Robert’s conviction, and any claim of
innocence. After sufficient investigation and after amassing considerable evidence
to support his valid claims, this application followed as soon as practicable.
Robert has thus satisfied the requirements of Article 11.073(b)(1)(A).
C. The new scientific evidence would be admissible under the Texas Rules
of Evidence.
Just as the testimony of Dr. Squires and Dr. Urban was admissible at Robert’s
trial, the expert opinions contained in Exhibits A-D would be equally admissible,
thus satisfying Article 11.073(b)(1)(B). See TEX. R. EVID. 703 (permitting qualified
experts to “base an opinion on facts or data in the case that the expert has been made
aware of, reviewed, or personally observed”). Moreover, three of the four experts
(Drs. Ophoven, Plunkett, and Monson) testified in Henderson, and they were found
“truthful and credible.” 384 S.W.3d at 847.
D. Had the new scientific evidence been presented at trial, Robert would
not have been convicted.
The new scientific evidence in the expert affidavits and declarations presented
here goes to the very heart of the sufficiency of the evidence used to convict Robert.
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Therefore, the reliance on the now discredited SBS/AHT theory clearly prejudiced
him.
Article 11.073 reformed the prejudice standard so that relief based on new
science may be obtained by showing that, by a preponderance of the evidence, the
applicant would not have been convicted if the new scientific evidence had been
presented. TEX. CODE CRIM. PROC. 11.073 art. 11.073 § (b)(2). In assessing
materiality/prejudice in light of newly available scientific evidence, this Court looks
beyond the impact of the evidence reflected in the trial record and instead considers
how the absence of the new evidence “affected the preparation and presentation” of
the case. Thomas v. State, 841 S.W.2d 399, 406 (Tex. Crim. App. 1992). This is
the standard the Court applied in Ex parte Mares, No. 76,219 (Tex. Crim. App. May
19, 2010) (unpublished).
There can be little doubt that, had the expert opinions contained in Exhibits
A-D been presented at trial, Robert would not have been convicted. There was no
direct evidence that Robert hurt Nikki in any way after he took custody of her from
the Bowmans after 9:30 PM the night of January 30, 2002 when she was still sick
with an infection that had been raging for a full week and had caused her temperature
to shoot up to 104.5. 41RR11. Instead, the State relied on the theory that this was a
“shaken baby” case. More specifically, the State’s case for guilt was based on the
testimony of medical personnel (largely unqualified to posit the cause of Nikki’s
92

death); they opined that Robert’s report about Nikki falling off a bed, which was
then propped up precariously on cinder blocks, was just not plausible. As a result,
they hastily concluded, without considering any other possibilities, that the only way
to explain her serious internal brain injuries was the notion that he had killed Nikki
by shaking her with incredible violence. See, e.g., 41RR69; 41RR89; 41RR124125; 41RR176-177; 42RR17-18; 42RR85; 42RR108 (testimony of State witnesses
rejecting notion that a fall could have caused Nikki’s injuries).
Even defense counsel acquiesced entirely to the State’s causation theory
(despite the client’s view) because they believed that this was, irrefutably, “a shaken
baby case” involving “injuries that are totally consistent with those applied by
rotational forces more commonly known as shaken baby syndrome.” 41RR57-58.
Defense counsel, therefore, accepted “that this child did not die from a fall of 22
inches.” 41RR60. Defense counsel was left arguing, ineffectually, about whether
shaking reflected the mens rea “that rises to the level of capital murder.” 41RR61.
If the jurors had heard the new evidence contained in Exhibits A-D—showing
that SBS is now perceived by many in the medical community to be a myth or
“article of faith” rather than science—the jurors almost certainly would have found
at least a reasonable doubt as to Robert’s guilt. Del Prete, 10 F. Supp. 3d at 957
n.10 (expressing concern “that a claim of shaken baby syndrome is more an article
of faith than a proposition of science”). Critically, the prosecution bears the burden
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of proof in a capital murder case to prove the cause of death or, more specifically, to
prove that a death was a homicide of a particular type and of a particular causation.
Additionally, the jury must agree unanimously as to the precise theory under which
a defendant is guilty. See, e.g., Apprendi v. New Jersey, 530 U.S. 466, 477 (2000)
(holding that the Sixth and Fourteenth Amendments “indisputably entitle a criminal
defendant to a jury determination that [he] is guilty of every element of the crime
with which he is charged, beyond a reasonable doubt.”); Ngo v. State, 175 S.W.3d
738, 749 (Tex. Crim. App. 2005) (holding it to be error for trial court to fail “to
instruct the jury that it must be unanimous in deciding which one (or more) of the
three disjunctively submitted offenses it found appellant committed”).
Ironically, even as it scoffed at Robert’s consistent statements about how he
had been woken up by a strange cry and found Nikki on the floor after apparently
falling off the bed, the State used his custodial statement about shaking her to suggest
that he had confessed to a crime. 46RR15. But Robert only confessed to “shaking”
Nikki when she was unconscious, just as Mrs. Bowman confessed that she had done
the same thing upon finding the child similarly unconscious and “blue” on a previous
occasion. See 43RR127-128 (Mrs. Bowman admitting that, after finding Nikki limp
and unconscious after an unexplained spell of apnea, she “shook her, you know,
trying to get her to catch her breath because she turned blue and purple.”).
Meanwhile, defense counsel argued that Robert’s having shaken Nikki showed he
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was mentally impaired and thus could not control his impulses. 46RR34. None of
this amounts to a coherent explanation of Nikki’s tragic death.
Robert had diminished cognitive functioning and was inexperienced in caring
for children—which makes the Bowmans’ decision to thrust Nikki on him late at
night when she was still quite sick with an infection (which may well have been
undiagnosed meningitis) even more inexplicable. Yet because of the SBS theory,
causation and culpability were accepted as settled issues in advance of trial. Neither
the medical personnel, the police, nor the prosecutors saw the many red flags
indicating that other explanations for Nikki’s tragic death existed. See Exhibit A at
¶7 (describing “multiple potential causes of death, which were not recognized or
investigated at the time.”). These individuals’ ability to think objectively was
hindered by a cognitive bias engendered by a failure to appreciate how Robert’s
cognitive limitations resulted in a flat affect. They assumed, from the outset, that
Robert was indifferent to Nikki’s injuries and so must have intentionally inflicted
them. The self-proclaimed “SANE” nurse rushed immediately to conclude that
Nikki had been intentionally injured, calling in the police before her examination
even began. She then strained to see “evidence” of a sexual assault while also
ignoring evidence clearly demonstrating that such an assault had not occurred.
41RR115-150. These assumptions, unchallenged at trial, are readily debunked by a
contemporary, evidenced-based approach to causation. See Exhibits A-D.
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Robert is entitled to relief under Article 11.073.
II.
Robert Roberson Is Entitled to a New Trial Because His Conviction Was
Based on False, Misleading, and Scientifically Invalid Testimony.
Additionally, Robert Roberson is entitled to a new trial under Ex parte
Chabot, 300 S.W.3d 768, 770-71 (Tex. Crim. App. 2009) and Ex parte Chavez, 371
S.W.3d 200, 207-08 (Tex. Crim. App. 2012). Specifically, the State violated
Robert’s rights to a fair trial, to due process, and to avoid cruel and unusual
punishment when it used false scientific evidence to secure his conviction and death
sentence. Id. Because Chabot and Chavez were both decided after Robert’s Initial
Application was filed in 2004 and after his pro se successor was filed in 2005, this
claim was then unavailable, thus this claim meets the strictures of Article 11.071, §
5(a)(1).
A. The Chabot/Chavez standard applies.
The Chabot/Chavez standard does not require proof that the State knew that
the testimony at issue was false. An applicant must only show “whether the
testimony, taken as a whole, gives the jury a false impression.” Chavez, 371 S.W.3d
at 208. The State denies due process where, as here, the State uses false testimony
to obtain a particular sentence, regardless of the State’s intent. Estrada v. State, 313
S.W.3d 274, 287-88 (Tex. Crim. App. 2010) (citing, inter alia, Johnson v.
Mississippi, 486 U.S. 578, 590 (1988) (finding death sentence based on “materially
inaccurate” evidence violates Eighth Amendment); Townsend v. Burke, 334 U.S.
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736, 740-41 (1948) (finding conviction based on “materially untrue” information
violates due process “whether caused by carelessness or design”)); see also Chabot,
300 S.W.3d at 771. To be entitled to habeas relief on the basis of false evidence, an
applicant must show that (1) false evidence was presented at trial; and (2) the false
evidence was material to the jury’s verdict. Ex parte Weinstein, 421 S.W.3d 656,
665 (Tex. Crim. App. 2014).
B. The Chabot/Chavez standard is satisfied.
1. The State relied on false testimony.
The primary evidence used to convict Robert was the medical testimony
regarding cause of death described and attacked above. That evidence and argument
is incorporated here. Robert has shown that the testimony the State relied on to
establish that his intentional conduct must have been the cause of Nikki’s death was
false, misleading, and scientifically invalid. As Dr. Plunkett, an eminent researcher
in this precise field has explained, there are multiple potential causes of the triad of
symptoms previously seen as res ipsa loquitur of a “shaken baby”:
• A variety of infections caused by bacteria and viruses;
• Breakthrough bleeding associated with cortical venous thrombosis (CVT),
sagittal sinus thrombosis (SST), or other large-sinus thrombosis;
• Inborn errors of metabolism such as glutaric aciduria;
• Inherited or acquired coagulation abnormalities, such as hypofibrinogenemia,
Vitamin K deficiency, or thrombocytosis;
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• Structural abnormities such as an arachnoid cyst or increased extra-axial fluid;
• Vascular malformations such as, but not limited to, AV malformations; and
• Poorly understood inflammatory processes such as hemophagocytic
lymphohistiocytosis.
Exhibit C at ¶19.
2. The State relied on false testimony.
In addition to (1) the false testimony that the “triad” of symptoms proved that
Nikki must have been violently shaken to death and (2) the false testimony that short
falls can never cause those same symptoms, the State relied throughout trial—from
voir dire through closing arguments—on the false testimony of Nurse Andrea Sims.
She concluded that the injuries to Nikki must have been “intentional” before she
even conducted her examination. 41RR115; see also 41RR115-20; 41RR124;
41RR141. Her rush-to-judgment was based, not on science, but on her perception
that Robert “didn’t appear as upset as other parents that I’ve seen with injured
children” and the fact that she did not notice him crying until “after the police
arrived.” 41RR121, 122. She then testified falsely that she was a certified “SANE”
nurse; that Robert had sexually assaulted Nikki; and that his report of a fall could
not be believed. 41RR101-152.
Nurse Sims began her extensive time on the stand by lying about her
credentials: suggesting that she was certified as a “SANE” examiner and then later
admitting that she was not in fact certified. 41RR144. She also reached the
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conclusions she offered at trial about Nikki’s condition upon arrival at the hospital
based on autopsy photos taken by others after Nikki had been subjected to extensive
ER triage and thus well after Ms. Sims had actually seen Nikki. 41RR116-118;
41RR146.
Ms. Sims also testified that Nikki had a torn frenulum, although Ms. Sims
only saw Nikki after she had been intubated and thus could not have seen her
frenulum, let alone determined whether it had been torn. 41RR112-113; 41RR127;
41RR137. And contrary to her false testimony, intubation is, as Dr. Bonnell
explains, commonly known to cause tearing of the frenulum in children. Exhibit A
at ¶6. Moreover, hospital records indicate that the process of intubating Nikki went
wrong, such that medical personnel had to pull the breathing tube back out and then
reinsert it down Nikki’s throat, which likely caused the frenulum to tear. 42RR87.
But Ms. Sims’ key false testimony, which the State repeatedly invoked, was
that she had seen “anal laxity” in the comatose Nikki and “superficial” but “fresh”
“anal tears” that she concluded showed that Nikki had been repeatedly penetrated.
41RR127; 41RR130; 41RR143. These “findings” were so outlandish that each of
the State’s other medical witnesses who were asked to weigh in refused to endorse
them. 42RR22; 42RR100; 43RR83; 43RR92; 43RR95-96.
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For instance, child abuse expert Dr. Squires, the State’s principal expert on
SBS, found nothing to support the hypothesis of sexual abuse.30 42RR97. Although
the State pressed Dr. Squires to revisit the anal exam that she herself had performed,
she repeated that she had not concluded that there had been a sexual assault.
42RR99. Even then, the State asked her to opine as to whether she had, in other
cases, seen instances of sexual assault even without “any physical manifestations
when you visual [sic] the anus?” 42RR100. Dr. Squires tried to shut down that false
line of inquiry: “What I saw was a tiny little laceration and I bet every mother knows
what I’m talking about . . . . very tiny and superficial and probably not considered to
be significant.” 42RR100. But the State persisted, speculating that the tears could,

30

At the time of Robert’s trial, Dr. Squires frequently testified on the State’s behalf
in purported SBS cases. See, e.g., Cash v. Quarterman, No. 3:07-CV-0250-K, 2009
WL 424161, *2 (N.D. Tex. Feb. 19, 2009) (unpublished) (describing at length
testimony Dr. Squires had provided at trial, including her view that “retinal
hemorrhages were ‘very, very, very strongly indicative of shaking injury to a baby’”
and her conclusion that the types of injuries involved “had required very violent,
vigorous shaking”); Williams v. State, No. 05-01-01862-CR, 2003 WL 1848604, *1
(Tex. App.—Dallas Apr. 10, 2003, no pet.) (unpublished) (explaining that Dr.
Squires had testified at trial that “the child’s injuries were caused by ‘some massive
trauma. And the kind of trauma that does this is typically—well, it’s shaking, or
shaking impact…. These are flinging, shaking, shearing forces. They’re shearing
injuries from shaking and—vigorous shaking and flinging.”); Roark v. State, No. 0500-00584-CR, 2001 WL 1173916, *4 (Tex. App.—Dallas Oct. 5, 2001, pet ref’d)
(unpublished) (quoting Dr. Squires’ trial testimony at length about how the
symptoms suggested “a very classic case of Shaken Baby Syndrome”). Therefore,
the State cannot be heard to argue that Dr. Squires was somehow a reluctant witness
for the State.
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perhaps, have healed in a day. 42RR101. Dr. Squires rejected that false hypothesis.
Id.
Likewise, the State knowingly relied on Ms. Sims’ false claim that she was
able to make an interpretation of assault based on the degree of “anal laxity” present
in the unconscious child. 50RRS-3. As Dr. Bonnell notes, “[h]er testimony that an
anus that dilates in less than 15 sec is indicative of sexual assault must be a personal
belief because there is no scientific evidence that documents this theory.” Exhibit A
at ¶6. The State’s reliance on Sims’ testimony was entirely misplaced because her
unsubstantiated, conclusory, testimony regarding anal penetration was not just
unreliable and inflammatory but blatantly false, and thus amounted to no evidence.
See United States v. McCall, 553 F.3d 821, 834 (5th Cir. 2008) (noting that
unreliable expert testimony is not sufficient evidence); Stevenson v. E.I. DuPont De
Nemours & Co., 327 F.3d 400, 406 (5th Cir. 2003) (same); Cooper Tire & Rubber
Co. v. Mendez, 204 S.W.3d 797, 804-05 (Tex. 2006) (reminding that, even when an
expert is generally qualified in a field, if the theory the expert proffers is unreliable,
the opinion is no more than “subjective belief or unsupported speculation” and thus
legally insufficient); Volkswagen of Am. Inc. v. Ramirez, 159 S.W.3d 897, 912 (Tex.
2004) (emphasizing that juries cannot credit as “some evidence expert opinions that
are not reliable or are conclusory on their face”).
3. False evidence was material to the jury’s verdict.
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The false evidence, which resulted in the jury’s guilty verdict, was material to
the State’s case—cumulatively and severally. To show that the State’s presentation
of false testimony is material, an “applicant has the burden to prove by a
preponderance of the evidence that the error contributed to his conviction or
punishment.” Chabot, 300 S.W.3d at 771 (quoting Fierro, 934 S.W.2d at 374-75).
False testimony is material if there is a “reasonable likelihood” that it affected the
judgment of the jury. “[A]n applicant who proves, by a preponderance of the
evidence, a due-process violation stemming from a use of material false testimony
necessarily proves harm because a false statement is material only if there is a
reasonable likelihood that the false testimony affected the judgment of the jury.”
Weinstein, 421 S.W.3d at 665 (emphasis in original). The standard of materiality is
the same for knowing and unknowing use of false testimony. See Chavez, 371
S.W.3d at 207. Therefore, the question is whether it was reasonably likely that: the
false SBS causation theory; the false testimony that Nikki’s injuries had to have been
intentionally inflicted (as opposed to accidental or the result of natural causes); the
false testimony that short falls cannot cause the fatal injuries that Nikki sustained;
and/or the false testimony that Nikki had been subjected to a sexual assault affected
the judgment of the jury.
As discussed above, this was a toddler death case reputedly explained by the
now-discredited SBS theory. The only compelling evidence suggesting that there
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had been a crime at all—as opposed to a family tragedy—was the State’s medical
evidence that has now been exposed as false by a new scientific paradigm. There is
a reasonable likelihood that the false SBS testimony affected the jury because that
evidence suggested a degree of certainty about guilt that was otherwise absent.
Likewise, the false testimony purporting to rule out a fall as the cause of Nikki’s
injuries, the false testimony suggesting that there is a reasonable degree of medical
certainty that the “triad” of symptoms indicated a violently “shaken baby,” and the
false testimony that Nikki had been sexual assaulted each plainly contributed to the
jury’s guilty verdict.
This Court has reversed convictions when a jury was misled because an expert
espoused an unreliable scientific theory or when other factors rendered an expert’s
testimony unreliable. See, e.g., Ex parte Graf, No. AP-77003, 2013 WL 1232197
(Tex. Crim. App. Mar. 27, 2013) (reversing after expert testimony deemed false
because critical aspects of the testimony were disproven); Ex parte Henderson, 384
S.W.3d 833, 835 (Tex. Crim. App. 2012) (Price, J., concurring) (stating that due
process is violated where a critical part of an expert’s testimony is shown to be
“highly questionable”); id. at 849-50 (Cochran, J., concurring) (stating that due
process is violated where expert opinion on critical disputed issue is shown to be
unreliable). Here the jury was uniformly misled by the State’s medical experts.
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False testimony essentially suggested that only one theory could explain
Nikki’s death:

SBS/AHT.

But in truth, the current scientific understanding,

reflected in Exhibits A-D, shows that multiple other possible causes of death—all of
which are exculpatory—exist. Because there is a reasonable likelihood that the
State’s false testimony affected the judgment of the jury, a new trial must be granted.
See Robbins, 360 S.W.3d at 459.
4. Robert need not prove the error was “not harmless” because this
Chabot claim could not have been made at trial or on direct appeal.
Robert has no obligation to prove that the error in using the false medical
testimony was not harmless (although it plainly was) because he had no means to
raise this claim in the trial court or on direct appeal. See Ex parte Ghahremani, 332
S.W.3d 470, 481 (Tex. Crim. App. 2011); see also Chabot, 300 S.W.3d at 770-71;
Ex parte Fierro, 934 S.W.2d 370, 374-75 (Tex. Crim. App. 1996).
Robert had no way of knowing at trial or during his direct appeal that the
medical evidence reputedly supporting the State’s SBS theory was false. Indeed, his
own trial counsel felt that he had no basis for challenging the premise that Nikki had
been violently shaken to death—no matter what their own client had to say about the
facts. 41RR57-58; 41RR60-61; 49RR34. Only in recent years have large numbers
of medical professionals become skeptical of SBS/AHT because leading researchers
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in the field, like Dr. Plunkett and Dr. Ophoven, have used an evidence-based
approach to debunk the old orthodoxy.
More obviously, Robert could not have brought this claim under Chabot in
his direct appeal or in his previous state habeas applications because Chabot, which
recognizes this new legal theory based on knowing or unknowing false testimony,
was not decided until 2009, years after he had filed. 31
Because Robert has established that (1) the State relied on false evidence to
obtain his conviction; and (2) the false evidence was material, he is entitled to habeas
relief under Chabot.
III.

Robert Roberson Is Entitled to a New Trial Because He Can Make a
Truly Persuasive Showing That He Is Actually Innocent, Thus His
Execution Would Be Constitutionally Intolerable.

A. Executing an actually innocent person violates the Eighth and Fourteenth
Amendments to the federal Constitution.
The new evidence presented here demonstrates that Robert Roberson is
actually innocent of capital murder.

This Court has expressly recognized a

“freestanding” actual innocence claim, also known as a “Herrera claim,” following

31

More specifically, although Robert challenged the State’s use of false sexual
assault testimony in his initial state habeas application brought in 2004, this Court
decided Chabot in 2009, which created a new legal vehicle for raising this issue that
was previously unavailable. Further, the false sexual assault testimony is only one
aspect of the false testimony the State relied on to convict Robert.
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Herrera v. Collins, 506 U.S. 390 (1993).32 See Ex parte Elizondo, 947 S.W.2d 202,
205 (Tex. Crim. App. 1996). Under Elizondo, the applicant is required to show by
clear and convincing evidence that no reasonable juror would have convicted him in
light of new evidence of innocence. This Court has also ensured that procedural
barriers do not prevent courts from considering claims of actual innocence. See Ex
parte Tuley, 109 S.W.3d 388, 390-91 (Tex. Crim. App. 2002) (holding applicant
may assert an actual innocence claim regardless of the plea entered or whether a
judge or jury heard the case). Under Texas law, a successful Herrera claim must
show that “no rational juror would have convicted the applicant in light of the newly
discovered evidence.” Ex parte Thompson, 153 S.W.3d 416, 417 (Tex. Crim. App.

32

Herrera itself did not formally announce a standard for freestanding innocence
claims because the Justices that recognized such claims were split between the
majority and dissent. Nonetheless, six members of the Supreme Court expressly
recognized that executing an actually innocent person is unconstitutional. See
Herrera, 506 U.S. at 419 (O’Connor & Kennedy, JJ., concurring) (“I cannot disagree
with the fundamental legal principle that executing the innocent is inconsistent with
the Constitution. Regardless of the verbal formula employed—‘contrary to
contemporary standards of decency,’ ‘shocking to the conscience,’ or offensive to a
‘principle of justice so rooted in the traditions and conscience of our people as to be
ranked as fundamental—the execution of a legally and factually innocent person
would be a constitutionally intolerable event.” (citations omitted)); id. at 429 (White,
J., concurring) (“In voting to affirm, I assume that a persuasive showing of ‘actual
innocence’ made after trial, even though made after the time provided by law for the
presentation of newly discovered evidence, would render unconstitutional the
execution of petitioner in this case.”); id. at 430 (Blackmun, Stevens, & Souter, JJ.,
dissenting) (“Nothing could be more contrary to contemporary standards of decency,
or more shocking to the conscience, than to execute a person who is actually
innocent.” (citations omitted))
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2005). Where the new evidence precludes a conviction, the previous punishment
violates due process. Elizondo, 947 S.W.2d at 209.
Herrera is built on the assumption “that in a capital case a truly persuasive
demonstration of ‘actual innocence’ made after trial would render the execution of
a defendant unconstitutional, and warrant federal habeas relief if there were no state
avenue open to process such a claim.” 506 U.S. at 417; see also In re Davis, 557
U.S. 952 (2009) (permitting freestanding innocence claim and instructing that the
“District Court should receive testimony and make findings of fact as to whether
evidence that could not have been obtained at the time of trial clearly establishes
petitioner’s innocence”); House v. Bell, 547 U.S. 518, 555 (2006) (assuming,
without deciding, the existence of a freestanding innocence claim).
By executing an innocent inmate, Texas would violate three features of the
federal Constitution. First, it would violate the Eighth Amendment’s bar on Cruel
and Unusual Punishment, as incorporated by the Fourteenth Amendment, by
imposing a punishment that fails to serve any “legitimate penological goal.”
Graham v. Florida, 560 U.S. 48, 67 (2010). Second, executing an innocent inmate
would also violate a person’s Fourteenth Amendment substantive due process rights.
State action violates the right to substantive due process if it “shocks the
conscience.” Rochin v. California, 342 U.S. 165, 172 (1952). Third, refusing
additional process to an inmate with persuasive new evidence of innocence would
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violate Fourteenth Amendment procedural due process because an inmate retains a
constitutional interest in his own life even after he has been sentenced to death; thus
any process by which that life is taken must accord with the dictates of procedural
due process. That is, even though they no longer have the presumption of innocence,
convicted inmates are still protected by the Constitution, and those sentenced to
death must be continuously afforded heightened reliability and a “high regard for
truth” in their proceedings. See, e.g., Ford v. Wainright, 477 U.S. 399, 411 (1986).
In devising procedure, therefore, states must heed “the overriding dual imperative of
providing redress for those with substantial claims and of enforcing accuracy in the
factfinding determination.” Id. at 417.
In sum, Elizondo recognizes what should be a self-evident proposition:
executing someone who is innocent violates the federal Constitution; and that
constitutional rule is more important than its precise doctrinal formulation. As
Justice O’Connor noted in her Herrera concurrence: “Regardless of the verbal
formula employed … [,] the execution of a legally and factually innocent person
would be a constitutionally intolerable event.” 506 U.S. at 419.
B. In light of new SBS evidence, no rational juror could find Robert guilty
beyond a reasonable doubt.
No rational juror could find Robert guilty beyond a reasonable doubt in light
of newly available scientific evidence. As explained above, in the fourteen years
since Robert’s trial, there has been a sea change in the scientific consensus regarding
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SBS. The discussion of how that change supports his innocence is incorporated by
reference. Reliance on the triad to prove that Nikki’s condition was intentionally
inflicted would be untenable in today’s scientific landscape. The triad of
symptoms—retinal hemorrhaging, subdural hematoma/hemorrhaging, and edema or
brain swelling—is the single most problematic aspect of SBS; it is not evidencebased; it is hopelessly circular.

Confidence in the triad as proof of violent,

intentional shaking blinded the medical professionals who treated and then examined
Nikki to other possible and more coherent explanations of her death. No reasonable
juror would have convicted Robert of capital murder without the State’s use of that
debunked theory linking Nikki’s death to allegations of violent, intentional shaking.
Several features of this case make the SBS diagnosis particularly unreliable.
The current scientific consensus is that violent shaking would generally break a
child’s neck—and that SBS will virtually never cause the death of a toddler unless
that child’s neck is broken. See Exhibit D. Advances in biomechanics and pathology
have shown that Nikki’s neck was entirely free of injury.
The current scientific consensus also rejects the notion that SBS can be used
as an exclusionary diagnosis; research, testing, and new discoveries have unearthed
a slew of alternative causes of the triad, from undetected congenital defects to
contracted illnesses. No alternative causation theory was presented to the jury at
Robert’s trial.
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The current scientific paradigm not only debunks the State’s SBS theory; it
also shows that, contrary to the testimony of medical professionals at Robert’s trial,
Nikki’s condition could have been caused by multiple other circumstances that
exculpate Robert.
First, Nikki’s symptoms and death may have been caused by undiagnosed
meningitis due to a middle ear infection (which is now known to cause intracerebral
bleed from central vein or sagittal sinus thrombosis). This possibility is amply
supported by her medical history and records.
Second, Nikki’s symptoms and death may have been caused by an intentional
or accidental head injury sustained before Robert took custody at approximately 9:30
PM on January 30, 2012. Such an injury could have produced the internal subdural
hematoma that continued to develop during the time when she was in his custody
and ultimately led to her collapse. Robert would have had no reason to notice the
internal injury, as it was concealed until her head was shaved the next morning at
the hospital.

But no one ever considered the prospect of attributing any

responsibility to the Bowmans although they, inexplicably, urged Robert to take
charge of Nikki late in the evening when she was still sick from a week-long
infection and although they had been repeatedly investigated by CPS as a result of
head injuries and choking instances that had sent Nikki to the ER well before Robert
entered her life.
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Third, Nikki’s symptoms and death may have been caused by the fall from
the height of approximately two-feet that Robert reported but did not witness. The
specifics of that fall were not sufficiently documented because law enforcement
discounted the idea from the outset that a short-distance fall had the potential to
severely injury a child.
Fourth, Nikki’s symptoms and death may have been caused by a congenital
condition, reflected in her high-risk birth and long-standing health issues, that made
her prone to increased cranial pressure, coagulation abnormalities, chest
compressions, hypoxia—all of which, the medical records show, were actually
present in Nikki’s case and all of which are now known causes of retinal
hemorrhages, which the State’s medical experts presumed could only be attributed
to SBS/AHT.
See Exhibit A at ¶7; Exhibit B at p. 16; Exhibit C at ¶19.
One thing is certain, however: Nikki’s death was not caused by shaking.
Exhibit D at ¶18-20.
If presented with these multiple, legitimate, uninvestigated potential causes of
Nikki’s death, no reasonable juror would have found the State’s SBS/AHT theory
probative, let alone dispositive. No reasonable juror would have a basis to conclude
beyond a reasonable doubt that the prosecution had proven a homicide, much less
that Robert committed a homicide. Therefore, reasonable jurors would have rejected
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the causation testimony offered by the local Palestine medical personnel as well as
the prosecution child abuse expert, Dr. Squires, and the medical examiner, Dr.
Urban.
With the countervailing evidence discussed in and supporting this application,
the case for acquitting Robert is extremely persuasive. It is not his burden to explain
precisely what caused Nikki’s death; but his experts, relying on evidence-based
science, have identified multiple potential causes that were never even considered.
C. This Herrera claim satisfies Article 11.071 § 5(a).
Texas Code of Criminal Procedure Article 11.071 section 5(a) governs the
authorization of successor applications. A claim in a successor posture is remanded
if it satisfies any one of the three gateways specified in section 5(a). Two section
5(a) gateways are pertinent here:
(1) the current claims and issues have not been and could not have been
presented previously in a timely initial application or in a previously
considered application filed under this article or Article 11.07 because the
factual or legal basis for the claim was unavailable on the date the
applicant filed the previous application; [or]
(2) by a preponderance of the evidence, but for a violation of the United
States Constitution no rational juror could have found the applicant guilty
beyond a reasonable doubt[.]
With respect to section 5(a)(1), and as explained at length above, the factual
predicate for challenging the triad-proves-SBS evidence was unavailable when
Robert filed his previous state habeas applications. With respect to section (5)(a)(2),
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the actual-innocence position functions both as the alleged constitutional violation
and the showing that “no rational juror could have found [Robert] guilty beyond a
reasonable doubt.” TEX. CODE CRIM. PROC. art. 11.071, § 5(a)(2).
IV.

Robert Roberson’s Due Process Right to a Fundamentally Fair Trial Was
Violated by the State’s Use of Forensic Science Testimony that Current
Scientific Understanding Exposes As False.

A. A conviction secured by way of discredited forensic science violates due
process if the scientific testimony “contributed to the conviction.”
Junk-science evidence that is proven demonstrably false by scientific
advances can be the source of a due process violation. Robert’s conviction violates
due process because it was secured through false SBS testimony. Merely one month
ago, the Ninth Circuit explicitly held that an inmate establishes a Fourteenth
Amendment due process violation by alleging a conviction based on junk science
generally, and a triad-only SBS theory specifically. See Gimenez v. Ochoa, No. 1455681, 2016 WL 2620284 at *5-6 (9th Cir. May 9, 2016) (recognizing that a due
process claim based on faulty evidence “is essential in an age where forensics that
were once considered unassailable are subject to serious doubt.”). The Ninth
Circuit’s decision aligns with the Third Circuit’s Han Tak Lee v. Glunt, 667 F.3d
397, 407 (3d Cir. 2012) (holding that, if disproven, trial testimony based on
unreliable science undermined fundamental fairness of petitioner’s entire trial,
making a prima facie case for habeas relief on due process claim); see also Gimenez,
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2016 WL 2620284 at *6 (expressly noting Ninth Circuit’s alignment with Third
Circuit).
The Supreme Court has explained that the introduction of faulty evidence is
unconstitutional when “its admission violates ‘fundamental conceptions of
justice.’” Dowling v. U.S., 493 U.S. 342, 352 (1990) (quoting United States v.
Lovasco, 431 U.S. 783, 790 (1977)). See also Estelle v. McGuire, 502 U.S. 62, 70
(1991) (considering whether admission of battered child syndrome evidence against
defendant represented due process violation). To the extent that junk-science
claims are a species of false-testimony claims, the false-testimony standard of
prejudice applies. As explained above, under Chabot, 300 S.W.3d 768,33 Robert
must “prove by a preponderance of the evidence that the error contributed to his
conviction or punishment.” Id. at 771 (internal quotation marks and citations
omitted).
B. The SBS-triad theory more than “contributed to the conviction.”
33

Analogous to the Chabot holding is the line of Fifth Circuit cases holding that
habeas relief is justified on due process grounds where erroneously admitted,
prejudicial evidence was “material in the sense of a crucial, critical highly significant
factor.” See Porter v. Estelle, 709 F.2d 944, 957 (5th Cir. 1983) (quoting Anderson
v. Maggio, 555 F.2d 447, 451 (5th Cir. 1977)); see also Gonzales v. Thaler, No. 612CV-15, 2013 WL 1789380 at *3 (5th Cir. 2013) (examining whether admission of
scientifically flawed firearms testimony was so arbitrary as to render trial
fundamentally unfair); Woods v. Estelle, 547 F.2d 269, 271 (5th Cir. 1977)
(explaining that the due process implications of erroneous evidence do not stem from
state evidentiary rules, but from resultant “error was of such magnitude as to deny
fundamental fairness…”).
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As explained in Sections I and II above, scientific and medical developments
in the fourteen years since Robert’s trial render the State’s medical evidence as to
the cause of death inherently flawed and unreliable. These flaws could not have
been exposed to the jury through “vigorous cross-examination,” as the science was
considered sound when Robert was tried. See Gonzales, 2013 WL 1789380 at *3
(quoting United States v. Berry, 624 F.3d 1031, 1040 (9th Cir. 2010)). Both the
quality and quantity of this faulty evidence undermined Robert’s right to a
fundamentally fair trial, denying him the due process to which he was entitled.
Without the SBS-triad testimony, the jury would not have convicted him.
C. Robert’s due process claim satisfies Article 11.071 § 5(a).
Texas Code of Criminal Procedure Article 11.071 § 5(a)(1) governs whether
Robert is authorized to bring this claim in a successor. A claim in a successor posture
is remanded if “the current claims and issues have not been and could not have been
presented previously in a timely initial application … because the factual or legal
basis for the claim was unavailable on the date the applicant filed the previous
application[.]” For the reasons set forth above, the medical community no longer
accepts the triad as proof of SBS/AHT, but this new consensus was not sufficiently
developed to form the factual predicate of a due process claim when Robert’s initial
or subsequent pro se state habeas petitions were filed.
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PRAYER FOR RELIEF
Robert Roberson was convicted of capital murder based almost entirely on
discredited science now viewed as little more than an article of faith. His conviction
was also obtained through the State’s reliance on false evidence of a sexual assault
that it knew or should have known was false. When the trial record is viewed
through the lens of current science and evidence-based medicine, it is clear that he
is innocent of capital murder. At the very least, this application contains sufficient
factual allegations to make the requisite prima facie showing that he is entitled to
relief. For the foregoing reasons, Robert Roberson prays that this Court:
1. find that the requirements of section 5 of Article 11.071 have been
satisfied;
2. issue an order remanding the case to the convicting court for an evidentiary
hearing for the purpose of examining the merits of his claims; and
3. grant any other relief that law or justice requires.
Respectfully submitted,
/s/ Benjamin B. Wolff
Benjamin B. Wolff
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VERIFICATION
BEFORB ME, the undersigned authority, on this day personally appeared
Gretchen Sween, who upon being duly sworn by me testified as follows:

1.

I am a member of the State Bar of Texas in good standing.

2.

I

am the duly authorized attorney for Robert Roberson, having
the authority to prepare and to veri$r Mr. Roberson's Subsequent
Application for Post-Conviction Writ of Habeas Corpus.

3. I

have prepared and have read the foregoing Subsequent
Application for Post-Conviction Writ of Habeas Corpus, and I believe
all allegations in it to be true to the best of my knowledge.
Signed under penalty of perjury:

Gretchen S. Sween
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