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ARTICLE 11.073 MADE TEXAS A TRAILBLAZER 

“By enacting Article 11.073 without any express limitation on what constitutes
‘scientific knowledge,’ the Legislature tipped the scales in favor of accuracy at the
expense of finality.”

Justice Newell, Ex parte Robbins 
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Ex parte Robbins
478 S.W.3d 678

(Tex. Crim. App. 2014)

“Based on article 11.073, the applicant argues he is entitled
to relief because scientific evidence relied on by the State
at trial has been contradicted by relevant scientific
evidence that was unavailable at trial, and if it had been
presented at trial he would not have been convicted.”

Relief granted, case remanded for a new trial.
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Ex parte Robbins
478 S.W.3d at 695

Judge Johnson’s Concurrence:

“As has been noted, some examples of ‘contradicted scientific evidence relied 
on by the state at trial’ include arson, infant trauma, bullet-lead analysis, bite 
marks, some ballistics tests, blood-spatter patterns, and scent line-ups. Some 
such evidence has involved misinterpretation based on out-dated knowledge, 
some are simply junk science that has never been subjected to any kind of 
scientific investigation. Whether ‘debunked’ or ‘refined’ for increased accuracy, 
changes in scientific knowledge in general, and therefore changes in scientific 
testimony by individuals, must be acknowledged and addressed.”
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THE CCA ALREADY FOUND ARTICLE 11.071, SEC. 5 SATISFIED

Sec. 5. SUBSEQUENT APPLICATION. 
(a) If a subsequent application for a writ of habeas corpus is filed after filing an initial application, a court may not 
consider the merits of or grant relief based on the subsequent application unless the application contains 
sufficient specific facts establishing that:
(1) the current claims and issues have not been and could not have been presented previously in a timely initial 
application or in a previously considered application filed under this article or Article 11.07 because the factual or 
legal basis for the claim was unavailable on the date the applicant filed the previous application;
(2) by a preponderance of the evidence, but for a violation of the United States Constitution no rational juror 
could have found the applicant guilty beyond a reasonable doubt; or
(3) by clear and convincing evidence, but for a violation of the United States Constitution no rational juror would 
have answered in the state's favor one or more of the special issues that were submitted to the jury in the 
applicant's trial under Article 37.071, 37.0711, or 37.072.
….
(c) …. The convicting court may not take further action on the application before the court of criminal appeals 
issues an order finding that the requirements have been satisfied. If the court of criminal appeals determines 
that the requirements have not been satisfied, the court shall issue an order dismissing the application as an 
abuse of the writ under this section.

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CR&Value=11.07
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CR&Value=37.071
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CR&Value=37.0711
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CR&Value=37.072


APPELLANT

THE CURRENT STATE OF THE SCIENCE

• Lynn Aff. at 20
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THE CCA’S DIRECTIVE

New scientific evidence establishes by a preponderance of the evidence that Robert Roberson would not have been convicted of capital murder;

Because the State relied on false, misleading, and scientifically invalid testimony, Robert Roberson’s constitutional right to a fair trial was violated;

Robert Roberson is entitled to habeas relief because he is innocent of capital murder; and

Robert Roberson is entitled to habeas relief because his due process right to a fundamentally fair trial was violated by the State’s introduction of false forensic science testimony that current scientific understanding challenges.

36 RR at p. 15

• New scientific evidence establishes by a preponderance of the evidence under
Article 11.073 that Robert Roberson would not have been convicted.

• Because the State relied on false, misleading, and scientifically invalid testimony,
Robert Roberson’s right to due process under Ex parte Chabot and Ex parte Chavez
was violated.

• Robert Roberson is entitled to habeas relief under Herrera v. Collins because he is
innocent of capital murder.

• Robert Roberson is entitled to habeas relief because his due process right to a
fundamentally fair trial was violated by the State’s introduction of false forensic
science testimony that current science has exposed as false.
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NIKKI’S EARLY LIFE

• Removed from mother at birth

• Subjected to contentious custody 
dispute

• Probed by multiple CPS 
investigations

• Chronically ill



APPELLANT

• Chronic ear infections that resisted antibiotics

• Surgery to insert ventilation tubes in ears

• History of “breathing apnea,” losing consciousness, and “turning blue”

• Neurology work-up for signs of a seizure disorder

• Several head injuries

All before Robert was in her life.

NIKKI’S EARLY MEDICAL HISTORY
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ROBERT WAS NOT IN THE PICTURE
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TIMELINE OF NIKKI’S LAST DAYS

1/25/02-1/28/02

Nikki is with Carolyn Roberson. Nikki had fever, diarrhea, vomiting, and was having 
trouble keeping down liquids and food

Medical Records

1/28/02

Mrs. Roberson and Robert take Nikki to ER; afterwards, Robert leaves to pick up a 
prescription and later takes Nikki to the Bowmans.

Later that night, Nikki remains sick with a high fever; Robert agrees to meet the 
Bowmans at Dr. Olstrom’s office at 9:00 AM the next morning.

Medical Records; 41RR168

41RR10-11; 41RR29; Medical Records

1/29/02

Bowmans take Nikki to the ER and Robert meets them there; Nikki is still running a fever 
(104.5).  

Assessment:  “Fever, may be viral etiology or may be unresolved upper respiratory 
infection”; she is prescribed medication including “Phenergan with Codeine”

Nikki leaves doctor visit with the Bowmans; Robert goes to get Nikki’s medication and 
then takes it to the Bowmans.

Medical Records; 41RR11

Medical Records

42RR25

1/30/02

Robert calls the Bowmans to check on Nikki; he is told that Mrs. Bowman is not feeling 
well; Robert is later asked to come and get Nikki; he is at the hospital with his girlfriend 
(Teddie Cox) who has just had a hysterectomy; Robert gets to the Bowmans at about 
9:30 PM. He does not stay long.

When he arrives at his place with Nikki, they watch a movie. Robert notices Nikki falling 
asleep around 11:00; they both go to sleep after the movie finishes.

41RR168; 42RR16; 42RR18; 42RR28; 42RR30; 
42RR32; 43RR154; 41RR169; Medical Records
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• 5:00 AM: Robert awoken by a cry; finds Nikki on the floor after she had 
apparently fallen off the bed 

• He notices her mouth is injured; gets wash cloth and wipes off mouth; 
tries to keep her awake; both eventually fall back asleep. 

- Washcloth is later tested and contains Nikki’s DNA, matching Robert’s 
account.

• UNKNOWN EVENTS

• 9:00 AM: Robert’s alarm goes off; wakes up to find Nikki unconscious and 
blue; tries to rouse her by shaking her head; talks to girlfriend waiting at 
the hospital who says to hurry up

TIMELINE OF NIKKI’S LAST MORNING
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Nikki was intubated by 9:50 AM and placed on a ventilator.
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PRMC MEDICAL PERSONNEL: DISBELIEF

36 RR 117-118
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UNCERTIFIED “SANE” NURSE REPORTS “ANAL TEARS”

36 RR at pp. 117-118
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• “Shaken Baby” aka “Shaken Impact”

• Violent Shaking + Flinging or Striking

• Even though no:

- Broken bones

- Fractures

- Neck injury

- External signs of violent treatment—other than resuscitation efforts

THE STATE’S JUNK SCIENCE
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• “Shaken” because what else could cause internal damage?

• Baby the same as a toddler?

- 28 months old

- 35.8” c. 3’ tall

- 28 pounds

• No neck damage because baby’s neck is vulnerable?

• Impact of head against a surface had to be intentional because. . .??

“SHAKEN BABY”?
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The Triad = Proof of Abuse

• Subdural hematoma

• Brain Swelling of “Edema”

• Retinal Hemorrhage

THE STATE’S JUNK SCIENCE
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Infant Whiplash Syndrome in 1980s/90s

Shaken Baby = Shaken Impact c. 2002-2003

“Abusive Head Trauma” c. 2009

Dr. Janice Ophoven will trace the history.
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John Plunkett 2001:

But no one in the medical community was listening.

INSIGHTS FROM BIOMECHANICAL ENGINEERING
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In retrospect, reason for blindness seems obvious:

Q. And it brings a great deal of emotion out in you in
relation to this event?

A. Any time a child is injured it upsets anyone.

41 RR 79

THE COURT: Just the very picture of a small child
dead is disturbing to say the least.

43 RR 57
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Where’s the Shaking?

43 RR  48:2-15

State’s Witnesses:

• Teddie Cox – changes her story based on mood and whim

• Her 10 year-old daughter Rachel Cox

• Her 11 year-old niece Courtney Berryhill
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TESTIMONY FROM 11 YEAR-OLD COURTNEY

42 RR 52:3-10
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Biomechanics and Falls
Engineering Experts, Like Dr. Ken Monson: Multiple Variables

A

B

C

D

E

Injury Thresholds

Klinich et al (2002)

Mertz and Irwin (2003)

Melvin (1995)

Default properties 
cases are circled
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42 RR 106:1-25
Dr. Squires,
State Trial Expert



APPELLANT

42 RR 107:1-10
Dr. Squires, 
State Trial Expert
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43 RR 78-79
Dr. Jill Urban,
State Trial Expert



APPELLANT

TRIAL COUNSEL CONCEDED CAUSATION

36 RR at pp. 117-118

“Defense” Opening Statement, 
41 RR  57-58
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State’s witness, Andrea Sims
41 RR 142: 2-9
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No consideration that:

• Child still alive in ER

• Medical inquiry tainted by false report of “anal penetration”

• State’s medical experts did not agree with Sims

• Forensic testing did not support sexual abuse allegation

THE STATE’S FALSE SEXUAL ABUSE ALLEGATIONS
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STATE’S OPENING SET THE TONE

41 RR 54:12-16
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The CCA already considered found that the affidavits attached to the habeas 
application were sufficient evidence to satisfy section 5. Remaining 
questions: 

• Has the scientific understanding of the State’s Shaken Baby/Shaken Impact 
causation theory changed?

• And does a preponderance of evidence suggest that, without the State’s 
“scientific” evidence of cause and manner of death, Mr. Roberson would 
not have been convicted?

OUR BURDEN
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STATE’S RESPONSE?

• The autopsy did not use the words “Shaken Baby Syndrome”

• The autopsy identified the death as “Blunt Force Trauma” so that’s enough
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STATE’S RESPONSE??
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THE SCIENTIFIC UNDERSTANDING HAS CHANGED, e.g.:

THEN NOW
Retinal hemorrhages are 

created by “shearing forces” 
equivalent to a fall from a 

multi-story building or 
whiplash in a violent car crash.

Retinal hemorrhages caused by 
increase in intracranial pressure 
caused by oxygen deprivation.



APPELLANT

THE SCIENTIFIC UNDERSTANDING HAS CHANGED, e.g.:

THEN NOW
The AAP said that short falls 
cannot cause serious head 

injuries in children.

Short falls can cause 
subdural hematoma, which 

can be serious and even 
fatal.
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THE SCIENTIFIC UNDERSTANDING HAS CHANGED, e.g.:

THEN NOW
The triad is a diagnostic tool 

for Shaken Baby/Shaken 
Impact Syndrome and thus 

proves child abuse.

Other conditions, including 
naturally occurring illnesses, 
can produce the same triad 

of symptoms.
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THE SCIENTIFIC UNDERSTANDING HAS CHANGED, e.g.:

THEN NOW
Whoever is with the child 
when injury is sustained is 

responsible because there an 
extended “lucid interval” is 

not possible.

Subdural hematoma can be 
benign; rebleeds are 

possible; and intracranial 
pressure can build over 

many hours and even days 
before a child losses 

consciousness.
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How Robert Roberson ended up on death row: 

(1) blunt force trauma, and the resulting trauma to the brain, could not 
have been caused by a fall from a 22-24” bed even if the child landed on 
her head—violent shaking was involved; and 

(2) besides, the child was sexually abused (maybe). 

FALSE ALLEGATIONS
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ROBERT’S FOUR CLAIMS

• New scientific evidence establishes by a preponderance of the evidence under Article
11.073 that Robert Roberson would not have been convicted.

• Because the State relied on false, misleading, and scientifically invalid testimony,
Robert Roberson’s right to due process under Ex parte Chabot and Ex parte Chavez
was violated.

• Robert Roberson is entitled to habeas relief under Herrera v. Collins because he is
innocent of capital murder.

• Robert Roberson is entitled to habeas relief because his due process right to a
fundamentally fair trial was violated by the State’s introduction of false forensic science
testimony that current science has exposed as false.
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RELIEF SOUGHT?

A New Trial
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